Members – Council Assessment Panel
CITY OF MARION

NOTICE OF
COUNCIL ASSESSMENT PANEL MEETING

Notice is hereby given that a Council Assessment Panel Meeting will be held:

Wednesday 16 December 2020
Commencing at 6.30 p.m.
Council Chamber
Council Administration Centre
245 Sturt Road, Sturt

A copy of the Agenda for the meeting is attached. Meetings are open to the public and
interested members of the community are welcome to attend. Access to the CAP
Meeting is via the main entrance to the Administration building, 245 Sturt Road, Sturt.

Alex Wright
ASSESSMENT MANAGER
09 December 2020

Note: The plans contained in this Agenda are subject to copyright and should not be
copied without authorisation.
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CAP161220
REPORT REFERENCE: CAP161220 – 3.2
CITY OF MARION
COUNCIL ASSESSMENT PANEL AGENDA
FOR MEETING TO BE HELD ON
WEDNESDAY 16 DECEMBER 2020
Originating Officer:

Kai Wardle
Development Officer - Planning

Applicant:

Jolt Charge Pty Ltd

Development
Description:

Two electric vehicle charging units with integrated LED (lightemitting diode) advertising displays and associated metering boxes

Site Location:

674-678 Marion Road, Park Holme

Zone & Policy Area:

Neighbourhood Centre Zone

Lodgement Date:

16 July 2020

Development Plan:

Consolidated – 9 July 2020

Referrals:

External: Department of Infrastructure and Transport (Commissioner
of Highways)
Internal: Development Engineer; Unit Manager Engineering Services;
Land and Property

Delegations Policy:

4.1.7
Any application involving development by the Council where the Minister has
declined a request by the Council that the Development Assessment Commission
be appointed as the relevant authority.

Categorisation

2
Development Regulations, Schedule 9, Part 2 – 19: Except where the
development falls within Part 1 of this Schedule, is within the City of Adelaide, or is
classified as non-complying development under the relevant Development Plan,
development of a kind referred to in clause 6 of this Schedule (including a change
of use of land of a kind referred to in that clause) where the site of the proposed
development is adjacent land to land in a zone under the relevant Development
Plan which is different to the zone that applies to the site of the development.
Part 1 – 6(h): any kind of development within a Local Shopping, District
Shopping, Specialty Goods Centre, Local Centre, Town Centre, City Centre,
Neighbourhood Centre, District Centre, Regional Centre, Regional Town
Centre, District Business, Local Town Centre or District Town Centre zone as
delineated in the relevant Development Plan;

Application No:

100/2020/934

Recommendation:

That Development Plan Consent be GRANTED subject to conditions

Attachments
Attachment I:
Attachment II:
Attachment III:
Attachment IV:
Attachment V:

Certificate of Title
Proposal Plan and supporting documentation
External Agency Referral Comments
Statement of Representations
Applicant’s response to representations
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BACKGROUND
The subject application follows the approval of General Council to engage Jolt Charge Pty Ltd as
the sole proponent of electric vehicle charging units within the Council area. Relevant reports were
presented to General Council on 13 August 2019 and 10 December 2019 respectively. Copies of
the relevant Council agenda and minutes can be viewed online.
Following Council’s endorsement, a formal contract has been agreed between the City of Marion
and Jolt, with the following general terms:








Between 15 and 35 units are to be installed at strategic locations in the Council area within a
five-year period, subject to demand;
Installation and maintenance will be at no cost to Council, with Jolt retaining ownership of the
units and taking responsibility for ongoing maintenance;
The proposed third-party advertising displays shall generate revenue for Jolt, providing
opportunity to recover up-front and operational costs;
After 10 years (which gives Jolt enough time to recover installation and operating costs), an
annual (commercial in confidence) fee per charger will be paid to Council for the chargers to
be in the public realm;
A set number of slots will be made available to Council to advertise its own events and
services on the advertising displays at no cost, with opportunity for additional slots to be
purchased by Council at a discounted rate;
The contract and relevant permits (under the Local Government Act 1999) are initially for a
five-year term, which can then be extended for subsequent terms;
Jolt shall be the only body permitted to install or erect new electric vehicle chargers or display
advertisements associated with electric vehicle chargers for the term of the contract.

It is understood that the Cities of Charles Sturt and Port Adelaide Enfield have also engaged Jolt
and entered into similar agreements.
Due to a potential conflict of interest, planning staff addressed a letter to the State Planning
Commission (SPC) in August 2020, to request the Minister to determine whether it was appropriate
to appoint the SPC as the relevant authority pursuant to Section 34(1)(b)(iii) and (vi)(A) of the
Development Act 1993. A delegate of the Minister responded in October 2020, advising that the
appointment of the SPC was not considered to be warranted in this instance, and recommended the
appointment of the Council Assessment Panel (CAP) as the relevant authority. By virtue of the
Development Delegations Policy, the subject application is delegated to the CAP.
This application is the first of four development applications lodged so far by Jolt with the City of
Marion for electric vehicle charging units and signage. The other three applications are currently at
various stages in the assessment process. Considering the Minister’s response to this application, it
is not intended to make subsequent requests to the Minister for the other applications, and therefore
the other applications may not need to be delegated to the CAP.
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SUBJECT LAND
The subject land is generally triangular in shape, and comprises a sealed off-street parking area
bounded by Marion Road to the east, Oaklands Road to the south, and O’Halloran Terrace to the
west. Part of the subject land comprises the address of 674-678 Marion Road, and is described as
Allotment 10 on the Certificate of Title; while the road reserve and northern part of the off-street
parking area do not form part of an allotment.
A dental surgery operates from a small single storey building surrounded by the car park, and is
located on a separate allotment which does not form part of the subject land.
The car park is accessible from a two-way crossover on O’Halloran Terrace. Circulation through the
parking area occurs in a clockwise direction. Access and circulation arrangements are not proposed
to change. Users of the car park include visitors to the bowling club, dental surgery and Park Holme
shopping centre located opposite, as well as potentially residents and visitors to other nearby
dwellings and businesses. The car park contains approximately 90 parking spaces which are
subject to generally low usage.
The land is generally flat, and contains landscaping around the perimeter and within a central
median. No regulated or significant trees are located within close proximity to the proposed
development.

Clockwise from left: Aerial photo of subject land; view of subject land from Oaklands Road looking north-east;
view of subject land from Marion Road looking north-west.
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LOCALITY
The subject land is located on the north-western corner of the Marion Road and Oaklands Road
intersection. It is surrounded by a mixture of different Zones, and subsequently different land uses
with different characters and intensities.
To the south is Park Holme shopping centre, which is a neighbourhood-scale centre which serves
the everyday needs of the surrounding suburbs. The shopping centre is a significant attractor to the
locality and its land uses include a supermarket, personal services, restaurants, various shops, and
a fitness centre. It has its own dedicated off-street parking area, and as such the subject land is not
commonly used by visitors to the shopping centre. The subject land forms a northern extension to
the Neighbourhood Centre zoning which applies to the shopping centre and its southern adjoining
properties.
To the west and the south-east are residential properties comprising low-to-medium density
development of up to two storeys, located within the Residential Zone. To the north is the Ascot
Park Bowling Club, which contains several bowling greens and a licensed clubroom, located within
the Open Space Zone.
To the east are a number of private residential or commercial properties located within Commercial
Zone / Marion Road Policy Area 1. Land uses include consulting rooms, offices, and shops including
bulky goods outlets. A dental surgery operates from a small single storey building which is
surrounded by the subject car park, and is located on a separate allotment which does not form part
of the subject land.
Advertising within the locality is reasonably common, particularly where associated with the Park
Holme shopping centre and the commercial uses located opposite on Marion Road to the east.
Third-party advertising is integrated into several bus shelters on the approach to and from the
subject land along Marion, Oaklands and Daws Roads respectively.
The subject land and wider locality can be further viewed via this link to Google Maps.
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PROPOSED DEVELOPMENT
The proposal seeks to install two electric vehicle (EV) charging units, with integrated LED (lightemitting diode) advertising displays and associated metering boxes. Unit 1 is proposed to be located
on the Marion Road footpath adjacent to the second-most southern space along the car park’s
Marion Road frontage. Unit 2 is proposed to be located in the garden bed next to the Oaklands
Road footpath, adjacent to the western-most space along the car park’s Oaklands Road frontage.

Indicative drawing of Unit 1 (left) and Unit 2 (right) in their proposed locations with a vehicle parked in the
associated charging space.
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Each rectangular unit is 2.33 metres in height (up to 2.4 metres subject to final
detail), 0.8 metres in width, and 0.4 metres in depth.
Each unit contains two integrated 55-inch (0.82 square metre) LED advertising
displays, which are 1.21 metres in height and 0.68 metres in width. The
displays are on both main faces of the units, situated in the top half with a
clearance of 0.94 metres from the ground.
The charging units will be oriented perpendicular to the adjacent roads to
provide exposure for the advertising displays and to maximise convenience for
the charging chords, which will be attached to the side of the unit which faces
the associated car parking space.
The associated meter boxes have dimensions of 1.35 metres height, 0.6
metres width, and 0.35 metres depth. The box for Unit 1 is located to the
south of the sourthern-most parking space, while the box for Unit 2 is
discreetly located amonsgt landscaping towards the rear corner of the
associated charging parking space.
The units are clad in dark grey/black metal, with small Jolt branding located
beneath the advertising display. The associated metering boxes shall be
finished in Colorbond ‘monument’, a similar dark grey to the units. These
colour selections are non-reflective, reduce the opportunity for graffiti, and
help to reduce the visual prominence of the structures within the surrounding
environment.
The units, including both charging capability and advertising displays, are proposed to be
operational 24 hours a day, 7 days a week. Users of the units shall enter the car park from the
existing crossover on O’Halloran Terrace, circulate around to the location of a unit, and park in the
designated charging space. Parking within the relevant spaces will be restricted to users of the
charging unit only, for a maximum period of 1 hour. This will be identified by appropriate parking
restriction signage and line marking.
Users will interact with the unit and manage their charging through the Jolt Smart mobile phone app,
which will also indicate the real-time availability of Jolt chargers to potential users. The app shall
also provide users with information about local businesses and services in the vicinity of each
charger. Each user will be offered a free daily charging allowance within the Jolt network, which will
provide charging sufficient for up to 40 to 50 kilometres of travel distance, taking 15 to 30 minutes of
charging time (dependent on vehicle). Longer charging periods are available subject to a paid
subscription with Jolt.
The charging chord shall be 7 metres in length, sufficient to reach the input at either the front or rear
of a parked vehicle. The units are suitable for all commonly available electric vehicles in Australia,
including Tesla (with adaptor), BMW, Hyundai, Nissan and others. Where a vehicle’s plug type is
not standard, consumers can purchase adaptors at cost from their vehicle manufacturer. The
proposed units are located such that conflict between the charging chord and pedestrians or
vehicles should not occur. The units each provide more than 1.5 metres of footpath clearance, and
therefore maintain sufficient pedestrian access including for those with a disability.
The proposed advertising displays are digital LED (light-emitting diode) screens which shall display
a slideshow of static, third-party advertising content not related to the operations of the unit. The
message may only change every 45 seconds, and no part of the sign may flash, scroll, move, or
imitate a traffic control device. Luminance of the sign is required accord with relevant standards,
with each unit containing sensors to automatically monitor lighting conditions and adjust luminance
accordingly.
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A specified amount of advertising slots will be made available to Council free of charge to promote
Council services and events. These slots will be infrequent compared to the amount of third party
advertising displayed. Additional slots will be made available to Council at a discounted, belowmarket rate. In the event of a severe emergency occurring nearby the charger, the screens are also
capable of acting as an emergency warning system by displaying public alerts.
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PROCEDURAL MATTERS
Classification
The application is listed neither as a complying nor non-complying form of development and has
therefore been assessed as a ‘merit’ form of development.
Categorisation
The proposed development is assigned as Category 2 development by virtue of the Development
Regulations, Part 2 – 19, which relates to Part 1 – 6(h). Essentially, any kind of development within
a Neighbourhood Centre Zone is Category 2 where the site of the proposed development is
adjacent to land in another zone.
Council administration were of the view that the proposal was not of a minor nature having regard to
the size of the site of the development and the location of the development within that site, and the
manner in which the development relates to the locality. As such, it was Council administration’s
view that the proposal could not be deemed as a Category 1 development pursuant to Schedule 9,
Part 1 – 2(g).
Referrals
Department of Infrastructure and Transport (Commissioner of Highways):
Supports the proposed development subject to recommended conditions, which have been
included within the Conditions section of this report.
Refer to Attachment III.
Development Engineer (Internal):
Expressed preference that the units not be installed in the road reserve.
Following additional information provided by the applicant to DIT, expressed that Council’s Public
Liability exposure would be mitigated by conditions of the required permits under the Local
Government Act 1999.
Unit Manager Engineering Services (Internal):
Advised that he is ‘generally very supportive’ of EV charging units and did not raise any specific
concerns in relation to this application.
Land Asset Officer (Internal):
Expressed preference that the units not be installed in the road reserve. Received feedback from
the bowling club who stated they ‘usually fill’ the car parking area on Tuesdays, Wednesdays and
Saturdays. The bowling club do not have a formal arrangement with Council (such as a licence) to
use the car park. Will arrange for the relevant permits should this application be approved.
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PUBLIC NOTIFICATION

1

Each property highlighted in blue was notified. The red triangles indicate the locations of the proposed
development not situated on an allotment. 674-678 Marion Road (red outline) forms part of the subject land
but was also notified for this reason.

Properties Notified

18

Representations

1 received, opposing the development

Representations received
Applicant Response

1. Dr Tregeagle
A response by the applicant is included within the Report
attachments.
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ASSESSMENT
The assessment is split into two main sections:
1.

Zone Considerations, which considers relevant qualitative Zone Objectives, Desired Character
and Principles of Development Control;

2.

Assessment Discussion, which involves detailed discussion of pertinent matters.

Zone Considerations
Neighbourhood Centre Zone
Satisfies

Objectives
1

A centre providing a range of facilities to meet the shopping,
community, business, and recreational needs of the surrounding
neighbourhood.

2

A centre that provides the main focus of business and community life
outside a district centre, and provides for the more frequent and
regularly recurring needs of a community.

The two electric vehicle (EV)
chargers shall help to meet the
charging needs of residents and
visitors to the surrounding
neighbourhood as uptake and market
share of EVs is projected to continue
increasing. EVs currently make up
0.2% of vehicles in Australia, with
sales rising to 0.6% of new vehicles
in 2019.
The location of the units provides
convenient opportunity for EV
charging in close proximity to the
shopping centre and other
surrounding land uses.
Satisfies

Desired Character
This zone will provide a range of services and facilities to cater for the
daily and weekly needs of the surrounding population.

The proposal is considered to entirely
satisfy the Desired Character.

The development of neighbourhood centres that will be comprised of the
following key elements:

multi-storey construction

street level uses that consist primarily of retail, service or office

zero setback and active frontages to primary streets

upper floor uses that may include offices but are generally
residential

shared parking and the location of on-site parking behind buildings

wide footpaths, street furniture and awnings that create a
pedestrian-friendly environment

public / communal spaces for community interaction.

The proposed EV charging stations
are a service which shall cater for the
charging needs of electric vehicle
users, with demand for the service
projected to increase in future.

New development will have limited setbacks from arterial or secondary
arterial road property boundaries and provide a continuous built-edge to
the street with unifying features such as verandas and similar façade
treatments. Buildings will incorporate verandas along the street frontage
for pedestrian comfort.
Car parking areas will be provided to the rear of buildings with access from
the side streets. Densely planted landscape buffers will be provided along
the interface of the centre and adjoining zones.
Buildings of two to four storeys in height, comprising consulting rooms,
offices, shops and community uses on ground/lower levels, with residential
uses above, are envisaged within the zone.

The proposed street level use is a
service, and is in close proximity to
the street.
Encourages the sharing of parking
areas and shall help to activate the
parking area which currently receives
limited use.
Maintains sufficient footpath
clearance for pedestrian accessibility.
Does not affect the adequacy of
existing landscaping.
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Satisfies

Relevant Principles of Development Control
1 The following forms of development are envisaged in the zone:
▪ bank
▪ child care facility
▪ consulting room
▪ dwelling sited above a non-residential land use
▪ library
▪ health centre
▪ hotel
▪ office
▪ petrol filling station
▪ place of worship
▪ playing field
▪ pre-school
▪ primary school
▪ recreation area
▪ residential flat building sited above a non-residential land use
▪ restaurant
▪ shop
▪ supermarket
▪ tourist accommodation.

Although not specifically envisaged,
the proposal is compatible with the
range of listed uses within the Zone.

7

The proposal does not conflict with
the Concept Plan, which envisages a
pedestrian link between the subject
land and the opposite shopping
centre. The proposal may be able to
coexist with and complement
potential future commercial
development envisaged by the
Concept Plan on the subject land.

Development of the following respective centres should be carried out
in accordance with the concepts shown on: (c) Concept Plan Map
Mar/4 - Park Holme Neighbourhood Centre.

It is noted that ‘petrol filling station’ is
an envisaged use, which is typically a
much larger-scale, more impactful
use than the proposed low-scale EV
charging units.
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Assessment Discussion
Consideration and discussion of the following matters in particular are considered pertinent in
reaching a recommendation for the proposal:





Advertisements
Interface Between Land Uses
Transportation, Access and Parking
New Technologies and Community Benefit

Advertisements
Each unit contains two integrated 55-inch (0.82 square metre) LED advertising displays, which are
1.21 metres in height and 0.68 metres in width. The displays are situated in the top half of the units,
with a clearance of 0.94 metres from the ground. They will display third-party advertising content not
related to the operations of the unit, as well as occasional Council promotions, and public alerts in
the case of a severe emergency occurring nearby. The units shall be placed perpendicular to the
road to provide exposure for the screens towards passing road and footpath users.
The Advertisements section of the Development Plan contains several relevant criteria, which can
broadly be categorised into relating to four main aspects of an advertisement: appearance, location,
content, and safety.
Appearance
The proposed charging units are purposefully designed and sized in order to incorporate the
proposed advertising signage. As the signage is integrated into the design and form of the charging
units, it is considered to be an attractive and desired outcome in context of Advertisements
Principles 1(c), 7, 9, and 10.
It is arguable whether the units and advertising will enhance the appearance of the locality as
sought by Advertisements Objective 3, given that advertising is not commonly taken to form an
attractive part of an urban setting, and that the Development Plan does not encourage third-party
advertising within a road reserve. It is important to consider the proposed signage in context of its
locality and what is reasonably expected within the subject urban setting.
Signage is common within the surrounding area, by virtue of nearby commercial premises
presenting attached signage towards the subject land (some of which is internally illuminated), and
the Park Holme shopping centre containing two large freestanding multi-tenancy pylon signs of 8
metres and 7.5 metres height respectively at the southern extent of the locality. Third-party
advertising signage is also common within bus shelters situated on the approach to and from the
subject land on Marion, Oaklands and Daws Roads respectively.
If the proposed signs were freestanding, they would easily comply with the maximum height and
panel size criteria of Advertisements Principle 20, which specifies a maximum height of 8 metres
and maximum panel size of 6 square metres per side. The proposed signs have a maximum height
of 2.15 metres from ground level and are 0.82 square metres in panel size. The proposed
advertising screens are therefore relatively small in context of their open surroundings, other
existing signs within the locality, and the maximum sign size anticipated within the Zone. They are
therefore of a scale and size keeping with the Zone and locality, satisfying Advertisements Principle
18(b), and shall not disfigure the surrounding landscape, satisfying Advertisements Objective 1.
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Location
The proposal involves a total of four signs (two per unit). This number of signs will not result in
clutter, disorder, or untidiness as sought by Advertisements Principle 2(a-c), given that each sign is
integrated into the form of the charging unit and only visible from one side of each unit. The location
of the units shall also assist, as they are located approximately 80 metres away from each other and
on separate road frontages. As such, from most directions the two units will not be simultaneously
visible.
The location of the units shall not obstruct required sightlines for motorists, be liable to
misinterpretation as a traffic device/signal, or obstruct views towards objects of high amenity value.
No impact to landscaping or street trees is proposed.
The proposed unit on Marion Road is located on the public footpath within the road reserve,
therefore contrary to Advertisements Principles 5(a) and 6(a). Nevertheless, a footpath clearance of
1.69 metres shall be achieved to the back of the kerb, exceeding the minimum standard of 1.5
metres which is required to maintain pedestrian accessibility. While a preference has been
expressed by Council’s Development Engineer and Land Asset Officer for the unit not to be located
on the footpath, this aspect of the proposal is considered acceptable on balance with the planning
merit otherwise demonstrated.
The proposed LED signs are located within 80 metres of the Oaklands Road and Marion Road
signalised intersection, contrary to Advertisements Principle 17. Unit 1 is located on the western
side of Marion Road approximately 35 metres north, after the intersection, while Unit 2 is located on
the northern side of Oaklands Road approximately 65 metres west on the approach to the
intersection. Notwithstanding, as expanded upon within ‘Safety’, the proposed locations have been
assessed by the Department of Infrastructure and Transport and are considered acceptable subject
to conditions.
Content
The proposed signs shall display static third-party advertising content which is not relevant to the
operations of the charging units. This is contrary to Advertisements Principle 4, which states that
‘the content of advertisements should be limited to the legitimate use of the land’.
The advised purpose for the third-party advertising is for the applicant to recover installation and
ongoing operational costs for the charging unit, including the free charging service. Therefore
although the advertising content will not be associated with the proposed land use, revenue earnt
from the advertising will be put towards the operation of the proposed land use. This concept –
where third-party advertising helps to fund a public benefit – is similar to the longstanding practice of
incorporating third-party advertising into bus shelters on arterial roads. In my view, the incorporation
of third-party advertising with the proposal is considered tolerable given its association with
providing a benefit to the community. Notwithstanding this, it is reasonable to expect that the
applicant will receive commercial gains from the display of this third-party advertising once relevant
costs have been accounted for.
Other criteria relevant to the proposed advertising content includes Advertisements Principle 11,
which seeks to guide to the graphic content of signage including language, symbols, print style,
layout, and colours. As the proposed signs shall display a regularly changing itinerary of
advertisements for different third-party products and services, it is not possible to regulate this as
part of the development application. I am satisfied that the proposal shall accord with relevant
advertising industry standards for the suitability of advertising content, and relevant road safety
standards as per the recommended conditions.
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Safety
The proposed advertising signs shall operate in a manner which is considered safe in accordance
with standards which relate to advertising adjacent to an arterial road. DIT have reviewed the
proposal and advised of their support subject to several recommended conditions to enforce the
safe operation of the digital signage. Each of their conditions form part of the recommended
conditions of this report.
In terms of Development Plan criteria, Advertisements Objective 2 and Principle 15 seek for
advertising not to create a hazard. The proposed signage is integrated within each charging unit,
which provides sufficient footpath clearance and is setback from the kerb with the arterial road. The
location of each advertisement therefore does not pose an unreasonable obstacle to pedestrians or
vehicles, and shall acceptably maintain footpath and road safety in that regard.
The luminance levels of the proposed sign shall be limited to industry standards by a recommended
DIT condition. This shall prohibit the sign from operating in such a manner that could impair the
ability of a road user by means of high levels of illumination or glare, satisfying Advertisements
Principle 15(a). The unit contains sensors which measure surrounding ambient lighting conditions
and adjust the display’s luminance levels accordingly, and therefore the proposal shall be capable
of conforming to the maximum levels listed below:
Ambient
Conditions
Sunny Day
Cloudy Day
Twilight
Dusk
Night

Sign Illuminance
Vertical Component
(Lux)
40000
4000
400
40
<4

Sign Luminance
(Cd/m2)
Max
6300
1100
300
200
150

The nature of the sign is not considered to be liable to interpretation by drivers as an official traffic
sign. The size and location of the signs in relation to the signalised intersection should not
unreasonably detract or distract drivers from viewing and following the directions of the traffic
signals. A recommended DIT condition prohibits the sign from displaying or imitating a traffic control
device in any way. These matters satisfy Advertisements Principle 15(b).
Advertisements Principle 15(c) states that advertising should not create a hazard by distracting
drivers from the primary driving task at a location especially where the demands on driver
concentration are high. Given their proximity to an arterial road intersection, the units are each
situated in a position where demands on driver concentration are higher than usual.
Unit 1 is located on the western side of Marion Road approximately 35 metres after the intersection
for northbound traffic. The left-most lane ends approximately 100 metres north of the proposed sign,
requiring vehicles to merge. The distance between the sign and the end of the lane means that the
sign will be out of a northbound driver’s field of view for at least 6 seconds (if travelling at the speed
limit of 60km/h) before they are required to merge.
Unit 2 is located on the northern side of Oaklands Road approximately 65 metres west of the
intersection, on the eastbound approach. The sign shall therefore be out of a driver’s field of view for
around 4 seconds (if travelling at the speed limit of 60km/h) before reaching the intersection.
In any case, the relatively small size of the sign should not cause an unreasonable distraction for
drivers. Each display is only 0.82 square metres, or 55 inches measured from corner to corner,
which is similar to the size of a typical modern living room television screen. This is smaller than the
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typical size of bus shelter advertising. The signage will therefore not be as prominently visible for
vehicles travelling on the other side of the road.
Furthermore, the required dwell time for each advertisement (minimum 45 seconds), requirement for
static imagery, and maximum luminance levels should further assist in reducing the distraction to
drivers.
The proposed size and location of the units shall not obscure a driver’s view of other road vehicles
or pedestrians. Important sight lines for motorists and pedestrians shall not be affected, satisfying
Advertisements Principle 15(d).
Interface Between Land Uses
The proposed units involve a localised change in land use, each converting an existing public car
parking space to a 24-hour electric vehicle charging station with a dedicated parking space
restricted to that use. The main impacts associated with the use of the charging stations are likely to
be increased traffic and turnover, as well as some minor noise caused by use of the station and the
activity of patrons waiting for their vehicles to be charged. Some lightspill and glare from the
proposed advertising shall also occur, albeit this will be limited by the maximum luminance levels
permitted.
The subject land and the proposed location of the units are adjacent arterial roads and well
separated from residential properties. Traffic, noise and light impacts caused by the arterial roads
are already dominant features of the locality, and would already affect residential amenity to a
notable extent. The proposed units are not anticipated to materially exacerbate the level of such
impacts experienced by nearby residential properties.
Increased traffic and turnover generated by the charging stations should not cause unreasonable
traffic impacts on surrounding residential streets. The charging stations are accessible to
northbound traffic by entering O’Halloran Terrace from Marion Road, and the location of the
crossover does not require vehicles to pass a residential property. Southbound traffic on Marion
Road cannot enter O’Halloran Terrace directly, instead requiring access via Duncan and Davidson
Avenues which are partly residential streets. In any case, the increased volume of traffic generated
by the charging units is likely to be negligible, given that only two units are proposed, and that each
free charge takes between 15 to 30 minutes per vehicle.
The site is well-suited to accommodate the proposed 24-hour use in a safe and appropriate manner.
The site is open to all sides, ensuring visibility from all directions, while the site’s location adjacent
an arterial road intersection exposes the site to nearby activity at all hours. The site is subject to
ambient lightspill from the adjacent arterial roads, which shall serve the safety of users and help to
discourage anti-social behaviour. The units are at least 30 metres from the nearest dwelling, and
separated from it by a road and/or landscaping, which should help to mitigate any potential impacts
caused to the dwellings after hours. It is also expected that peak usage of the units shall be during
typical daytime activity hours rather than late night hours.
Transportation, Access and Parking
The car park is accessible from a two-way crossover on O’Halloran Terrace. Circulation through the
parking area occurs in a clockwise direction. Access and circulation arrangements are not proposed
to change. The only change shall be the conversion of 2 of the approximately 90 public car parking
spaces into dedicated electric vehicle charging spaces.
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Users of the existing car park include visitors to the bowling club, dental surgery and Park Holme
shopping centre, as well as potentially residents and visitors to other nearby dwellings and
businesses. My personal observations over a long period of time are that the car parking area is
subject to generally low usage.
The bowling club have advised Council’s Land Asset Officer that they ‘usually fill’ the car park on
Tuesdays, Wednesdays and Saturdays. Council’s Land Asset Officer has advised that the bowling
club have no formal arrangement (such as a licence) in place with Council to use the car park,
however they have no other off-street parking areas available to them. Table Mar/2 specifies that
bowling clubs require a minimum 10 parking spaces per bowling green. The club has three main
bowling greens, and one smaller green. Therefore, assuming 35 spaces are required, the car park
of 90 spaces is surplus to their likely needs. Therefore, the conversion of two spaces is not
considered to jeopardise the typical parking needs of the bowling club.
The dental surgery also relies upon the car park for off-street parking, and in particular (as advised
by the operator), the space proposed to be converted for the dedicated use of Unit 1. The dental
surgery is small-scale, and based on relevant criteria in Table Mar/2A, requires between 3 and 6 offstreet parking spaces. The conversion of one of the parking spaces closest to the surgery is
considered of low consequence to the surgery, as four spaces shall remain in closer proximity to the
building, with numerous other spaces also typically available within the broader parking area.
The likelihood of any significant queuing for use of the charging units is expected to be low. The Jolt
Smart mobile phone app indicates the real-time availability of Jolt chargers to potential users, and
therefore instead of queuing for an unavailable charger, a user may instead choose to visit a
different charger which is available. The provision of two charging units in this location should also
reduce the potential for queuing to occur. In the unlikely event that queuing does occur during
periods of high demand, the existing car park is expected to have a sufficient capacity of spare
parking spaces to enable this to occur in a safe and orderly fashion.
New Technologies and Community Benefit
The Development Plan contains numerous statements which support the proposal in respect of
encouraging the uptake of new technologies and the development of facilities with a community
benefit.
Transportation and Access Principle 36(k) specifically seeks for vehicle parking areas to be
designed to include infrastructure that will enable the recharging of electric vehicles. This proposal
for two electric vehicle charging stations within an existing public car parking area directly satisfies
this provision.
The offer of a free daily charging allowance, sufficient for up to 40 to 50 kilometres of travel
distance, provides a tangible public benefit to the community. By providing charging services to the
community in close proximity to a strategic Neighbourhood Centre, it shall make charging more
accessible and convenient. This in turn shall encourage the uptake of electric vehicles by making
them more convenient to own and operate, satisfying Transportation and Access Objective 1(e) and
Principle 1. The units’ prominent location shall also play an indirect role in encouraging the uptake of
electric vehicles by increasing the public’s awareness of electric vehicles and the available charging
infrastructure.
While it is acknowledged that there may not currently be a high demand for the proposed charging
units, an objective of their implementation is to encourage further uptake of electric vehicles. This
aligns with Community Facilities Objective 2, and Infrastructure Objectives 2 and 3, which seek for
the provision of infrastructure to the community to be made in advance of need.
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CONCLUSION
On balance, the proposal achieves the majority of applicable Principles of Development Control
contained within the Marion Council Development Plan.
The proposed electric vehicle charging units are considered to be an appropriate and desirable use
in the context of the subject land, which is an existing public car parking area located within a
Neighbourhood Centre Zone. The proposed use can occur without unreasonably affecting
surrounding residential amenity, with the units well separated from the nearest dwellings, and
located adjacent arterial roads where traffic, noise and light impacts already affect the surrounding
ambience. Despite the proposal converting two existing public parking spaces into dedicated electric
vehicle charging bays, the subject land shall retain sufficient standard car parking spaces to cater
for the surrounding uses which rely upon them.
Although third-party advertising content is contrary to Advertisements Principle 4, the relatively small
size and scale of the displays are considered acceptable in context of the subject land, locality, and
the maximum display area permitted within the Zone. Proceeds from the proposed third-party
advertising shall help to fund the units’ installation and ongoing operational costs, including the free
charging allowance which provides a tangible community benefit.
While electric vehicle charging stations without a third-party advertising component are possible, the
provision of a free charging allowance would likely require some other funding arrangement which is
not proposed in this case.
This application is the first of four similar applications to be applied for by Jolt within the City of
Marion, and it is expected that Jolt will seek to install between 15 and 35 units within the Council
area over a five-year period. If this application is approved, it could change community expectations
with respect to third-party advertising, which could lead to demand for more of these (or similar)
structures to be replicated throughout the Council and metropolitan area. Correctly assessed
however, each development application is to be assessed on its own individual merits against the
relevant criteria of the relevant Development Plan, and in my view, this application warrants
support.The proximity of the digital displays to a signalised intersection has been reviewed by the
Department for Infrastructure and Transport, who support the proposal subject to recommended
conditions. Meanwhile, the location of the signage and units on the road reserve is also accepted as
it maintains adequate pedestrian thoroughfare and does not affect required sight lines.
On balance, the proposed two electric vehicle charging units with integrated LED (light-emitting
diode) advertising displays and associated metering boxes are considered to warrant support.
As a result of the above considerations, it is my view that the proposed development is not seriously
at variance to the Marion Council Development Plan, in accordance with Section 35 (2) of the
Development Act 1993. Further, the proposed development sufficiently accords with the relevant
provisions of the Marion Council Development Plan, and warrants Development Plan Consent
subject to conditions.
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RECOMMENDATION
Having considered all relevant planning matters in relation to the subject development
application:
(a)

The Panel note this report and concur with the findings and reasons for the
recommendation;

(b)

The Panel concur that the proposed development is not seriously at variance to the
Marion Council Development Plan, in accordance with Section 35 (2) of the
Development Act 1993; and

(c)

That Development Plan Consent for Development Application No: 100/2020/934 for Two
electric vehicle charging units with integrated LED (light-emitting diode) advertising
displays and associated metering boxes at 674-678 Marion Road, Park Holme be
GRANTED subject to the following conditions:

CONDITIONS
1.

The development shall be constructed and maintained in accordance with the plans and
details submitted with and forming part of Development Application No. 100/2020/934,
except when varied by the following conditions of consent.

2.

The car parking space associated with each unit shall be linemarked or delineated in a
distinctive fashion prior to use of the electric vehicle charging units, with the marking
maintained in a clear and visible condition at all times.

3.

The advertisement(s) and supporting structure(s) shall be prepared and erected in a
professional and workmanlike manner and maintained in good repair at all times, to the
reasonable satisfaction of the Council.

DIT Conditions
4. The Marion Road unit shall be constructed as shown on Jolt, City of Marion – Site Survey
Plan, Site No. SA_MAR_10, Revision B dated 17 June 2020.
5. The Oaklands Road unit shall be constructed as shown on Jolt, City of Marion – Site
Survey Plan, Site No. SA_MAR_15, Revision B dated 17 June 2020.
6. Any infrastructure within the road reserve that is demolished, altered, removed or
damaged during the installation of the units shall be reinstated to the satisfaction of the
relevant asset owner, with all costs being borne by the applicant.
7. The LED displays associated with each unit shall not flash, scroll or move. Furthermore,
the signs shall not be permitted to display or imitate a traffic control device in any way.
8. The LED displays shall be permitted to display one message every 45 seconds. The time
taken for consecutive displays to change shall be no more than 0.1 seconds. The sign
shall not flash, scroll or move.
9. The LED displays shall not be permitted to operate in such a manner that could result in
impairing the ability of a road user by means of high levels of illumination or glare.
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Accordingly, all illuminated signs visible from Marion Road and Oaklands Road shall be
limited to the following stepped luminance levels:
Ambient
Conditions
Sunny Day
Cloudy Day
Twilight
Dusk
Night

Sign Illuminance
Vertical Component
(Lux)

40000
4000
400
40
<4

Sign Luminance
(Cd/m2)
Max

6300
1100
300
200
150

10. The LED displays shall incorporate an automatic error detection system which will turn
the display off or to a blank, black screen should the screen or system malfunction.

NOTES
1. The applicant is advised that formal approval of the required permits from Council is
required prior to the commencement of any construction/site works.
2. This approval does not relate to the removal of, or to any tree damaging activity to, any
regulated or significant tree (as defined under the Development Act 1993) that may be
located on the subject site or adjoining land. If any tree-damaging activity is anticipated,
a separate Development Application is required to be lodged prior to any such damage
occurring.
Tree-damaging activity means the killing, destruction or removal of a tree, the severing
of branches, limbs, stems or trunk of a tree, ringbarking, topping or lopping of a tree or
other substantial damage (including damage to root systems of trees).
For your information a regulated tree is any tree that has a trunk circumference of 2.0m
or more - or, in the case of trees with multiple trunks, that have trunks with a total
circumference of 2.0m or more and have an average circumference of 625mm or more measured at a point 1m above natural ground level. A significant tree is any tree that
has a trunk circumference of 3.0m or more - or, in the case of trees with multiple trunks,
that have trunks with a total circumference of 3.0m or more and have an average
circumference of 625mm or more - measured at a point 1m above natural ground level.
Should regulated or significant tree(s) exit on the subject site, care must be taken
during demolition/construction of the proposed buildings to ensure no damage is done
to that/those tree(s) (including their root systems) unless otherwise approved by
Council. For this reason, a protective barrier should be erected at the dripline of the
tree, and that barrier should be maintained for the duration of the
demolition/construction. It is also recommended that you seek the advice of a qualified
arborist.
DIT Notes
3. Should traffic flows on the adjacent arterial roads be affected during installation of the
units the applicant should contact DIT’s Traffic Management Centre on Ph. 1800 018 313
prior to undertaking any works and the contractor(s) must complete a ‘Notification of
Works’ form via the following link:
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https://www.dpti.sa.gov.au/contractor_documents/works_on_roads_by_other_organisati
ons
4. The Metropolitan Adelaide Road Widening Plan shows a possible requirement for a strip
of land up to 4.5 metres in width from the Marion Road and Oaklands Road frontage of
this site for future upgrading of Marion Road / Oaklands Road intersection. Given that
the units are located in road reserve and the meter boxes and other infrastructure are
located on private property (Oaklands Road unit), the Commissioner of Highways
consent should be obtained.
The attached consent form and a copy of the approved plan/s must be provided to DIT
(via dit.landusecoordination@sa.gov.au) for consent purposes.

HOME

Page 21

CAP161220
REPORT REFERENCE: CAP161220 – 3.1
CITY OF MARION
COUNCIL ASSESSMENT PANEL AGENDA
FOR MEETING TO BE HELD ON
WEDNESDAY 16 DECEMBER 2020
Originating Officer:

Joanne Reid
Development Officer - Planning

Applicant:

City of Marion

Development Description:

Removal of a Significant Tree (River Red Gum) in front of 19
Abbeville Terrace and retrospective approval for pruning due
to storm damage

Site Location:

19 Abbeville Terrace Marion

Zone & Policy Area:

Residential Zone / Character Policy Area 17

Lodgement Date:

09/10/2020

Development Plan:

Consolidated – 9 July 2020

Delegations Policy:

4.1.2
Any ‘merit’ application that has undergone Category 2 or Category
3 public notification where at least one representor has expressed
opposition to the proposed development and has expressed their
desire to be heard by the Panel.

Categorisation

2
Except where the activity is undertaken under section 54A of the
Act, any development which comprises a tree-damaging activity in
relation to a regulated tree on land owned or occupied by a
council where the council is the relevant authority in relation to the
development pursuant to Schedule 9, part 25 of the Development
Regulations, 2008.

Application No:

100/2020/1766

Recommendation:

That Development Plan Consent be GRANTED subject to
conditions

Attachments
Attachment I:
Attachment II:
Attachment III:

Proposal Plan and supporting documentation
Statement of Representations
Applicant’s response to representations
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SUBJECT TREE
The subject tree is a River Red Gum (Eucalyptus Camaldulensis) located on the verge in front of 19
Abbeville Terrace in Marion.
The tree has a trunk circumference of 4.31m when measured 1m above natural ground level and is
therefore deemed to be a significant tree pursuant to Part 6A (2) (a) of the Development Regulations,
2008.
The tree has an approximate height of 15m and a canopy span of approximately 4m in diameter.
The tree has been pruned a number of times during its lifecycle with its most recent pruning
undertaken in 2006 and emergency pruning of the crown undertaken earlier this year.
The tree has recently had two branch failures with a large stems on the northern and western sides
falling in March 2020.
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LOCALITY
The locality is comprised wholly of residential dwellings which are predominantly single storey on
large allotments.
The locality is zoned within the Residential Character Policy Area which emphasises the leafy, garden
suburb character of the landscape.
The site is located in close proximity to the Oaklands Wetlands Reserve.
The subject land and wider locality can be further viewed via this link to Google Maps.
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PROPOSED DEVELOPMENT
The upper crown of the tree was pruned under section 54A of the Development Act, 1993 as a
result of limb failure occurring during a storm earlier this year.
The applicant is seeking permission to remove the remainder of the tree, the reasons of which are
discussed further within the body of this report.

PROCEDURAL MATTERS
Classification
The application is listed neither as a complying nor non-complying form of development and has
therefore been assessed as a ‘merit’ form of development.
Categorisation
Pursuant to Schedule 9, Part 2 (25), except where the activity is undertaken under section 54A of the
Act, any development which comprises a tree-damaging activity in relation to a regulated tree on land
owned or occupied by a council where the council is the relevant authority in relation to the
development is classed as a Category 2 application for notification purposes.
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PUBLIC NOTIFICATION

Properties Notified

16

Representations

2 received (identified with red star)
2 opposing the development
1. Mrs Lynette Carol and Miss Carol Edlington
2. Ms Samantha Kerr

Representations received
Applicant Response

A response by the applicant is included within the Report
attachments.
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ASSESSMENT
The assessment is split into two main sections:
1.

Zone and Policy Area Consideration, which considers relevant qualitative Zone and Policy
Area Objectives, Desired Character and Principles of Development Control;

2.

Assessment Discussion, which involves detailed discussion of pertinent matters.

Zone and Policy Area Considerations
Residential Zone
Objectives
1

An attractive residential zone comprising a range of dwelling types
including a minimum of 15 per cent affordable housing.

2

Increased dwelling densities in close proximity to centres, public and
community transport routes and public open spaces.

Trees play an important role in
contributing to attractive residential
zones.
The removing of trees is not a desired
outcome. The tree’s characteristics
and condition, when considered
against the significant tree provisions,
will be pertinent in the determination.

Character Policy Area 17
Objectives
1 Preservation of the existing development patterns and built form.
2 Development which reflects the traditional character elements of the
locality, particularly as presented to the streetscape.
3 Development that minimises the impact of garaging of vehicles on the
character of the locality.
4 Development that reflects good residential design principles.

The preservation of existing trees,
particularly where it contributes to the
streetscape character of the locality is
ultimately desired.
This needs to be considered in
balance with the tree’s health and its
ability to contribute to the amenity of
the locality in future.

5 Development that contributes to the desired character of the policy area.

Refer discussion and assessment
below.
Desired Character
Marion
In that part of the policy area located in the suburb of Marion, the
established character is primarily low density detached dwellings on large
allotments. This form of development will continue through the
replacement of detached dwellings with the same. In this area the
maintenance and enhancement of the generous and vegetated garden
character is most important.
Buildings should be well setback from all property boundaries, and existing
vegetation should be protected and enhanced wherever possible. Front
and side garden landscaping is particularly important and should
complement and reinforce street tree planting to help enhance the leafy,
garden suburb character and the visual separation between houses.
Buildings of up to two storeys in height are appropriate, provided that
landscaping is available or proposed to soften the visual impact of the
second storey.

It is noted that the removal of the
significant tree is not consistent with
the Desired Character of the Policy
Area where the importance of the
leafy garden character is anticipated.
Further discussion is located within
the Assessment Discussion of this
report.
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Fences forward of the building line will be low and constructed of stone,
masonry or timber and in a style that complements those in the locality.

Relevant Principles of Development Control
2

Does not satisfy

Development should not be undertaken unless it is consistent with the desired character for the policy area.

It is widely understood that the retention of trees, and particularly those which are Significant, provide
a substantial contribution to the amenity, health, wellbeing and environmental diversity within a
community.
The Marion character area has been determined specifically based on its landscape character and
the removal of the proposed tree would appear to be at odds with the objectives and desired character
of the Policy Area.
Assessment of the proposal must, however, also be considered in conjunction with the Objectives
and Principles of the ‘Significant Trees’ section of the Development Plan, with the health of the tree,
aesthetic appeal and potential risk to public safety being important considerations in determining
whether the tree should be retained.
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Assessment Discussion
As the subject application seeks to remove a significant tree, the proposal has been assessed against
the relevant provisions
Significant Trees
Objectives
1 The conservation of significant trees, in Metropolitan Adelaide, that
provide important aesthetic and environmental benefit.

Does not satisfy
The consultant’s arborist report indicates that
the tree is in good health and has a life
expectancy of 50+ years.
Bee activity was observed in one of the
cavities and local bird species were also
observed to be accessing hollows in the tree
structure.
The tree is indigenous to the local area and
is therefore considered to make an
environmental contribution to the locality.
Despite some branch failures and pruning
over the years, it is apparent that this tree
still provides important aesthetic and
environmental benefit.

2 The conservation of significant trees in balance with achieving
appropriate development.

Satisfies
The tree’s removal has not been sought as a
result of a potential development.
The main reason for the application is that the
consulting arborist considers the tree to be a
risk to public safety.

Principles of Development Control
1 Development should preserve the following attributes where a
significant tree demonstrates at least one of the following attributes:
(a) makes an important contribution to the character or amenity of the
local area; or
(b) is indigenous to the local area and its species is listed under the
National Parks and Wildlife Act 1972 as a rare or endangered native
species
(c) represents an important habitat for native fauna
(d) is part of a wildlife corridor of a remnant area of native vegetation
(e) is important to the maintenance of biodiversity in the local
environment
(f) forms a notable visual element to the landscape of the local area.

Does not satisfy
The subject tree is considered to display one
or more of these attributes.
The tree has been deemed to be indigenous
(not a listed as rare or endangered) and has
therefore formed part of the landscape for a
significant period of time.
The tree is important to the maintenance and
biodiversity in the local environment, whereby
it has been observed as a home to bees and
bird species. Having said this, given the
number of trees within the locality, and the
wetland nearby, it could be argued that
although the tree does provide some biodiversity there is much great opportunity
within the wider locality for bio-diversity to
occur etc.
Given the recent and past pruning, it is not
considered that the tree forms a notable visual
element. The tree’s overall structure has been
somewhat decimated, and its balance and
vigour has lost some streetscape appeal.
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In my view, the tree’s contribution mainly rests
with its historic character within the landscape
and its role in providing habitat to fauna,
thereby being an important feature for the
biodiversity in the local environment.
2 Development should be undertaken so that it has a minimum
adverse effect on the health of a significant tree.

Satisfies
There has been no development proposed
that has resulted in the adverse impact on the
heath of the subject tree.

3 Significant trees should be preserved, and tree-damaging activity
should not be undertaken, unless:
(a) in the case of tree removal:
(i) the tree is diseased and its life expectancy is short
(ii) the tree represents an unacceptable risk to public or private
safety
(iii) the tree is within 20 metres of a residential, tourist
accommodation or habitable building and is a bushfire hazard
within a Bushfire Prone Area
(iv) the tree is shown to be causing or threatening to cause
substantial damage to a substantial building or structure of value
(v) all other reasonable remedial treatments and measures have
been determined to be ineffective
(vi) it is demonstrated that all reasonable alternative development
options and design solutions have been considered to prevent
substantial tree-damaging activity occurring.

Satisfies
It has been determined that the tree is not in
poor health and that it has a long life
expectancy of greater than 50 years.
The consulting arborist has deemed the tree
to be a risk to public safety, with historical
pruning compromising the structure of the
tree. The assessment has determined the
risk to be within the ‘unacceptable’ range.
The subsequent regrowth of the tree has
been epicormic shoots which have grown
into large branches. These branches rarely
attach structurally to the tree, as evidenced
by recent failures.
Two of the four branches emerging from the
south-eastern stem display evidence of
internal hollowing and instability and have
increasing chance at failure. These branches
support a compact proportion of crown, but
the parts are increasing in length and
leverage and have elevated levels of
exposure. Given the high usability of the
surrounding footpath and carriageway, the
risk to public safety is deemed to be
unacceptable.
Whilst continual pruning has been
considered as an option, the intensive nature
of this work has limited viability with the
resources available as it will further diminish
the value of the tree.
To this end, the tree is considered to meet
Principles 3 (a) (ii) and 3 (a) (v) such that
removal of the tree is determined to be
warranted.
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CONCLUSION
The subject tree is a locally indigenous river red gum which provides important environmental benefits
for the locality and for the biodiversity of species. The tree is in good health with the potential for a
long life expectancy. Even though recent pruning has affected the appearance and balance of the
tree, the tree displays several characteristics that deem the tree worthy of retention.
However, the pruning of the tree that has occurred in the past has resulted in the epicormic regrowth
of branches, meaning that these types of branches form weaker unions and do not exhibit the
structural stability of other branch formations.
Therefore, despite the tree’s overall health, the consulting arborist has determined the tree to
represent an unacceptable risk to public safety. The tree had two recent branch failures, which caused
damage to some fencing, and as a result, emergency pruning under Section 54 of the Development
Act has been undertaken.
Any pruning work required to make the tree safe are likely to re-shoot in an epicormic nature and will
require intensive ongoing trimming to ensure any residual risk is managed. There is also a cavity in
the upper portion of the trunk which is likely to slowly decline and further weaken the integrity of the
tree over time.
The assessment of risk has taken into consideration pedestrian activity (estimated to be between 207
pedestrians per hour); the size of the part likely to fail (the eastern branch which has a diameter of
approximately 300mm) and the probability of failure (the eastern branch has increased levels of
exposure due to internal decay and hollowing). The culmination of these factors results in a risk rating
of 1/1000 - 1/10,000, a level of risk determined as ‘unacceptable (where imposed on others)’ by the
Quantified Tree Risk Assessment (QTRA) Advisory Risk Threshold.

Source - qtra.co.uk

The arborist has indicated that the tree has no suitable pruning options to maintain a stable form.
Repeated pruning is not encouraged as it unlikely to result in an improved overall structure of the tree
going forward.
It is unfortunate that past pruning practices has led to the current situation. Correspondence from
Council’s Coordinator Arboriculture indicates that there was a keen intention to retain the tree for
habitat and that the decision to seek removal was a last resort and fully based on the risk assessment
undertaken by the consulting arborist. It is hoped that should the removal be supported; the tree’s
trunk structure, as a whole, will be relocated to Oaklands Wetlands Reserve to continue to provide
habitat value. It is also noted in the arborist report that species homed within the tree should be moved
prior to the tree being removed.
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As such, it is my view that with the extensive number of trees within the locality as well as its proximity
to the Oaklands Wetlands, the tree’s removal will not result in a detrimental impact upon the
biodiversity of the area.
The subject tree will also be replaced with either a Eucalyptus torquata (Coral Gum) or Corymbia
eximia nana (Yellow Bloodwood). These are smaller tree species due to the height limitations of the
power lines.
As a result of the above considerations, it is my view that the proposed development is not seriously
at variance to the Marion Council Development Plan, in accordance with Section 35 (2) of the
Development Act 1993. Further, the proposed development sufficiently accords with the relevant
provisions of the Marion Council Development Plan, and warrants Development Approval subject to
conditions.
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RECOMMENDATION
Having considered all relevant planning matters in relation to the subject development
application:
(a)

The Panel notes this report and concurs with the findings and reasons for the
recommendation;

(b)

The Panel concurs that the proposed development is not seriously at variance to the
Marion Council Development Plan, in accordance with Section 35 (2) of the Development
Act 1993; and

(c)

That Development Plan Consent for Development Application No: 100/1766/2020 for
Retrospective approval for the removal of a Significant Tree River Red Gum in front of
19 Abbeville Terrace, due to storm damage at 19 Abbeville Terrace Marion be GRANTED
subject to the following conditions:

CONDITIONS
1.

Except where minor amendments may be required by other relevant Acts, or by
conditions imposed by this application, the development shall be undertaken in strict
accordance with the details and plans submitted in Development Application
No.100/2020/1766.

2.

Three (3) replacement trees shall be planted to compensate for the removal of the
significant tree. One (1) replacement tree shall be planted in the road reserve in front of
19 Abbeville Terrace, and two (2) shall be planted in a nearby Council reserve. The
replacement tree planting shall occur within twelve months of the tree’s removal and
shall be maintained in good condition at all times and replaced if necessary.
In accordance with the Regulations, replacement trees must be planted in a suitable
position greater than 10 metres in distance from any existing dwelling or in-ground
swimming pool. In the event that the replacement tree within the road reserve is located
within 10 metres of an existing dwelling or in-ground swimming pool, an additional
replacement tree shall be planted in a nearby Council reserve.
The replacement trees must not be exempt species listed under regulation 6A clause
(5)(b) of the Development Regulations 2008, or a tree belonging to a class of plant
declared by the Minister under section 174 of the Natural Resources Management Act
2004.

NOTES
1.

The applicant is encouraged to move the trunk of the subject tree to the Oaklands
Wetlands Reserve to continue to provide habitat value to the local fauna.

2.

Any bird species observed to be accessing the hollows should be relocated prior to
removal of the tree to ensure they are not injured in the removal process.
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6.1: Other Business - Amended General Operating Procedures
CITY OF MARION
COUNCIL ASSESSMENT PANEL AGENDA
FOR MEETING TO BE HELD ON
WEDNESDAY 16 DECEMBER 2020
Originating Officer:

Alex Wright
Team Leader - Planning

Report:

Amended General Operating Procedures

Report Type:

Administrative Requirements and PDI Readiness

Recommendation:

The Council Assessment Panel NOTES the report and;
ENDORSES the amended General Operating Procedures.

Attachment I: Existing General Operating Procedures
Attachment II: Tracked Changes Proposed General Operating Procedures
Attachment III: Proposed General Operating Procedures (for endorsement)

The current General Operating Procedures (GOPs) were formally endorsed by the CAP on 1
July 2020.
Council has engaged Norman Waterhouse Lawyers to review the General Operating
Procedures and update them to reflect the requirements of operating under the Planning,
Development and Infrastructure Act.
Following this review, and in consultation with administration, the following amendments to
the General Operating Procedures are proposed;


Provision of a temporary addendum to facilitate electronic meetings in line with
Section 17 of the COVID-19 Emergency Response Act 2020.



Inclusion of appropriate wording to facilitate the Panel’s future requirement to
undertake a review of a decision made by the Assessment Manager (note: the
Assessment Manager Review Policy is a separate document which will be presented
to the CAP at a future meeting for resolution).



Grammatical and language changes to ensure wording and terminology is consistent
and respective of current standards.

A tracked changes version of the proposed General Operating Procedures (Attachment II)
illustrating the amendments that have been provided for the benefit of members. It is hoped
this will assist in understanding where and what changes are proposed.
Inclusion of Temporary Addendum to Facilitate Electronic Meetings
Given the on-going uncertainty resulting from the COVID pandemic and the potential for
impacts associated with the pandemic such as restrictions on gatherings, the need to increase
social distancing and limit large scale meetings/interactions where possible, and the potential
for unforeseen impacts such as state or localised ‘lock-downs’, administration considered it
critical that amendments to the operating procedures to facilitate electronic meetings (in part
or in full) be incorporated.
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Whilst it is likely further changes to the GOP’s will be required in future meetings to ensure
readiness with PDI requirements, consideration and adoption of these amendments as soon
as practically possible was considered critical to ensure the Panel can continue to function in
the event a meeting is not physically able to be held.
The provision to hold electronic meetings, whether in part or full, form part of temporary
amendments to the procedures and will operate until the COVID-19 Emergency Response Act
2020 expires or is revoked.
It is also worthy to note, Planning & Land Use Services (PLUS, formally part of DPTI) has
informally advised further changes to the Act and Regulations are being considered to enable
electronic meetings be held once the COVID-19 Emergency Response Act 2020 has been
revoked.
Additional Changes
Given Norman Waterhouse has recently reviewed the procedures, their draft update included
appropriate wording to facilitate the Panel’s future requirement to undertake a review of an
Assessment Manager’s decision (when assessing applications against the PDI). The
Assessment Manager Review Policy is to be a separate document and will be presented to
the Panel at a future meeting for consideration and endorsement.
Additional changes to procedures, including reference to the Assessment Manager Review
Policy, have been made to reflect the changed functions and requirements of the CAP once
the PDI Act becomes fully operational and are considered appropriate. These changes, whilst
included now, will not be operational until the new system is ‘live’, and in the case of the review
policy, is endorsed by the Panel.
Conclusion
Ultimately, the General Operating Procedures are at the discretion of the Panel.
The ability to hold electronic meetings is critical to ensure the Panel can continue to function
in the event a meeting is not physically able to be held as a result of impacts associated with
the on-going COVID-19 pandemic.
Council has taken this opportunity to engage Norman Waterhouse to fully review the GOP’s
and update where required in readiness of the future requirements.
RECOMMENDATION:
1. The Council Assessment Panel NOTES the report; and
2. ENDORSES the amended General Operating Procedures.
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CITY OF MARION
ASSESSMENT PANEL
General Operating Procedures
(adopted by CAP on 1 July 2020)
1. TIMING & NOTICE OF MEETINGS
1.1. CAP meetings will be scheduled by the CAP to occur in the first week of every month
(except the first week of January), with a second meeting to occur on the third week of
the month, on an as need basis.
1.2. The CAP will meet in the Council Administration Centre at 245 Sturt Road, Sturt or at
such other place as the CAP may determine.
1.3. The Assessment Manager must provide written notice detailing the date, time and
place of a meeting to all CAP members at least three working days before the meeting.
The notice shall include the Agenda for the meeting. The Presiding Member may
include late items in the Agenda of a meeting with the leave of the meeting.
1.4. Notice of CAP meetings may be given to CAP members by email to an address
nominated by a CAP Member, or by personal delivery or post to the usual residence
of a CAP Member, or via such other means as authorised in writing by a CAP Member.
1.5. A copy of the Agenda for every meeting of the CAP shall be available for viewing by
the public on the Council’s web site at least three working days before the meeting of
the CAP.
1.6. A special meeting of the CAP may be convened by the Presiding Member at any time
to consider urgent business by giving not less than forty eight hours written notice to
all CAP Members.
1.7. Notice of a Special Meeting must be accompanied by an Agenda stating the item(s) of
business for which the meeting has been convened. A Special Meeting must only deal
with the business for which the meeting has been convened.
2. COMMENCEMENT OF MEETINGS & QUORUM
2.1. CAP Meetings will be conducted in accordance with the Planning, Development and
Infrastructure Act ('the Act') and Regulations (‘the Regulations’) and these Operating
Procedures.
2.2. Meetings will commence on time and as soon as a quorum is present. If a quorum is
not present within thirty minutes of the time for commencement, the Presiding Member
may adjourn the meeting to the next scheduled meeting time and date, or to another
time and date.
2.3. A quorum for a meeting of the CAP is three (3) CAP Members.
2.4. If the number of apologies received by the Assessment Manager in advance of a
meeting indicate that a quorum will not be present at a meeting, the Presiding Member
may, by notice from the Assessment Manager provided to all CAP Members in
advance of the meeting, (a copy of which will be placed on the Council's website)
adjourn the meeting to a future time and date specified in the notice.
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2.5. If a meeting is required to be adjourned by the Presiding Member, the reason for the
adjournment, and the date and time to which the meeting is adjourned will be recorded
in the minutes.
2.6. A Deputy Presiding Member of the CAP must be appointed by resolution of the CAP
at its first meeting, and will preside at any meeting or part thereof when the Presiding
Member is not present.
2.7. The Presiding Member will preside at all CAP meetings, however, in the absence of
the Presiding Member, the Deputy Presiding Member will preside at the meeting (or
part thereof).
2.8. If both the Presiding Member and Deputy Presiding Member are absent from a CAP
meeting (or part thereof), a CAP Member chosen from those present will preside at the
meeting and will have all of the powers and duties of the Presiding Member.
2.9. Subject to the Act, the Terms of Reference and these Operating Procedures, the
Presiding Member will facilitate the meeting in a manner which promotes healthy,
orderly, constructive, respectful and expeditious discussion, but not repetitious or
irrelevant discussion.
2.10. The Presiding Member may adjourn a meeting in the event of a disruption or
disturbance by a CAP Member, an applicant, a representor or any other person present
at the CAP meeting until such time as the disruption or disturbance ceases.
2.11. The Presiding Member may ask a member of the public who is present at a meeting of
a CAP who is:
2.11.1 behaving in a disorderly manner; or
2.11.2 causing an interruption; or
2.11.3 using audio and video recording devices, without the prior agreement of the
Presiding Member;
to leave the meeting.
3. DECISION MAKING
3.1. In the interest of raising accountability and promoting transparency in local government
decision making, the CAP will conduct its meetings and undertake all considerations
in accordance with Section 83 and 85 of the Act and Part 3 of the Regulations, and will
only exclude the public from attendance when one or more of the requirements of
Clause 13(2)(a) or 13(2)(b) of the Regulations are met.
3.2. Each CAP Member present at a meeting is entitled to one vote on any matter arising
for decision and, if the votes are equal, the Member presiding at the meeting is entitled
to a second or casting vote.
3.3. All decisions of the CAP shall be made on the basis of a majority decision of the
Members present (subject to clause 3.2) and the minutes shall record that decision
only (votes for/against will not be recorded and are not relevant once the majority is
determined).
3.4. The CAP must use the Development Plan as the basis for its decisions, having had
regard to any written and verbal representations made in accordance with the
provisions of the Development Act 1993 and Development Regulations 2008.
3.5. The CAP must, for each and every application, determine whether the proposal is
seriously at variance with the Development Plan and expressly record its determination
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on this matter in the minutes. If the CAP determines that the proposal is seriously at
variance with the Development Plan, the CAP must provide reasons for its
determination and must expressly record those reasons in the minutes.
3.6. A development application that is assessed by the CAP as being seriously at variance
with the Development Plan will not be granted approval.
3.7. The CAP must, for each and every application, provide reasons for granting or refusing
Development Plan Consent and expressly record those reasons in the minutes.
3.8. If the CAP determine to defer making a decision on an application, the reasons for that
deferral must be clearly articulated and recorded in the Minutes. Reasons to defer
making a decision must be limited to;
3.8.1 a need for additional information/clarification regarding a matter(s) to be
considered; and/or
3.8.2 an opportunity to address concerns of the CAP that will not alter the essential
nature of the development, and where the applicant/proponent has indicated a
willingness to undertake such amendments.
3.9.

Subject to the Act, Instrument of Delegation under the Development Act 1993 and
Development Regulations 2008, and Development Delegations Policy endorsed at the
General Council 19 May 2019, a person who has lodged a development application or
a valid representation and wishes to be heard by the CAP in relation to a matter, is
entitled to appear before the CAP and be heard in support of the application or
representation, in person or by an agent. Representors and applicants will be allowed
5 minutes each to address the CAP, unless a longer time is allowed by the Presiding
Member.

3.10. At the discretion of the Presiding Member, any new or additional material to be
submitted to the CAP by a person who has made a development application or a valid
representation in relation to a matter may be accepted and considered by the CAP.
3.11. At the discretion of the Presiding Member, a CAP Member may ask questions of any
person appearing before the CAP. The Presiding Member may refuse any such
question posed by a CAP Member if in his/her opinion it is not relevant to the subject
development application. The Presiding Member's determination in this regard is final.
4. MINUTES
4.1. The Assessment Manager is responsible for ensuring that accurate minutes are kept
of CAP meetings and that they are confirmed by the CAP and signed by the Presiding
Member.
4.2. The minutes of the proceedings of a CAP meeting will record:
4.2.1 the names of the CAP Members present;
4.2.2 the name and time that a CAP Member enters or leaves the meeting;
4.2.3 the name of a person who has made a representation to the CAP at the meeting;
4.2.4 the decision of the CAP, including an express opinion on whether the proposed
development is seriously at variance with the Development Plan (including
reasons as appropriate);
4.2.5 detailed reasons for granting or refusing Development Plan Consent;
4.2.6 in the absence of a decision, the deferral of the application including the reasons
for the deferral;
4.2.7 any disclosure of interest made by a CAP Member and the nature of the interest;
4.2.8 a decision to exclude public attendance; and
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4.2.9 a notation, describing the confidential nature of the information and matter, in the
event that a matter has been excluded from the minutes; and
4.2.10 the start, finish and overall duration of the meeting; and
4.2.11 the total number of applicants and representors appearing (i.e. speaking) before
the Panel; and
4.2.12 a numerical summary of the decisions made during the meeting (excluding
items considered in confidence).
4.3. Minutes of the meeting shall be adopted prior to the conclusion of the meeting.
4.4. On the confirmation of the Minutes, the member presiding at the meeting will:
4.4.1 place his or her signature and the date of confirmation on the last page of the
Minutes.
4.5. The Minutes of a CAP meeting must be forwarded to the Council and must be publicly
available within two business days after their confirmation by the CAP.
5. CAP PROCEDURES & SUPPORT
5.1. Insofar as the Act and Regulations, the Terms of Reference and these Operating
Procedures do not prescribe the procedure to be followed at a CAP meeting, the CAP
may determine the procedure at that time. Any such determination will be added to
these Operating Procedures.
5.2. The CAP will permit and encourage the active participation of Council staff in
attendance at a meeting in providing advice to the CAP.
5.3. The CAP may call for and consider such professional assistance from Council staff
and other professional advisors as it deems necessary and appropriate.
5.4

The CAP will undertake an Annual Performance Review (APR), examining the
composition of the CAP from a ‘needs’ perspective, the contribution, behaviour and
conduct of CAP Members, the function and procedures of the CAP, and other relevant
matters.
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CITY OF MARION
ASSESSMENT PANEL
General Operating Procedures
(adopted by CAP on 1 July 2020)
1. TIMING & NOTICE OF MEETINGS
1.1. CAP meetings will be scheduled by the CAP to occur in the first week of every month
(except the first week of January), with a second meeting to occur on the third week of
the month, on an as need basis.
1.2. The CAP will meet in the Council Administration Centre at 245 Sturt Road, Sturt or at
such other place as the CAP may determine.
1.3. The Assessment Manager must provide written notice detailing the date, time and
place of a meeting to all CAP members at least three working days before the meeting.
The notice shall include the Agenda for the meeting.
1.4 Notice of a meeting of the CAP must:
1.4.1 set out the date, time and place of the meeting;
1.4.2 include the agenda for the meeting and any documents and/or
reports that are to be considered at the meeting (in so far as
practicable);
1.5

The Presiding Member may include late items in the Agenda of a meeting with the
leave of the meeting.

1.46. Notice of CAP meetings may be given to CAP members by email to an address
nominated by a CAP Member, or by personal delivery or post to the usual residence
of a CAP Member, or via such other means as authorised in writing by a CAP Member.
1.57. A copy of the Agenda for every meeting of the CAP shall be available for viewing by
the public on the Council’s web site at least three working days before the meeting of
the CAP.
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1.68. A special meeting of the CAP may be convened by the Presiding Member at any time
to consider urgent business by giving not less than forty eight hours written notice to
all CAP Members.
1.79. Notice of a Special Meeting must be accompanied by an Agenda stating the item(s) of
business for which the meeting has been convened. A Special Meeting must only deal
with the business for which the meeting has been convened.
2. COMMENCEMENT OF MEETINGS & QUORUM
2.1. CAP Meetings will be conducted in accordance with the Planning, Development and
Infrastructure Act ('the Act') and Planning, Development and Infrastructure (General)
Regulations (‘the Regulations’), the CAP’s Terms of Reference, the CAP’s Policy for
Assessment Panel Review of Decision of Assessment Manager (‘Assessment
Manager Review Policy’) and these Operating Procedures.
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2.2. Meetings will commence on time and as soon as a quorum is present. If a quorum is
not present within thirty minutes of the time for commencement, the Presiding Member
may adjourn the meeting to the next scheduled meeting time and date, or to another
time and date.
2.3. In accordance with Regulation 15 of the Regulations, Aa quorum for a meeting of the
CAP is three (3) CAP Members.
2.4. If the number of apologies received by the Assessment Manager in advance of a
meeting indicate that a quorum will not be present at a meeting, the Presiding Member
may, by notice from the Assessment Manager provided to all CAP Members in
advance of the meeting, (a copy of which will be placed on the Council's website)
adjourn the meeting to a future time and date specified in the notice.
2.5. If a meeting is required to be adjourned by the Presiding Member, the reason for the
adjournment, and the date and time to which the meeting is adjourned will be recorded
in the minutes.
2.6. A Deputy Presiding Member of the CAP must be appointed by resolution of the CAP
at its first meeting, and will preside at any meeting or part thereof when the Presiding
Member is not present.
2.7. The Presiding Member will preside at all CAP meetings, however, in the absence of
the Presiding Member, the Deputy Presiding Member will preside at the meeting (or
part thereof).
2.8. If both the Presiding Member and Deputy Presiding Member are absent from a CAP
meeting (or part thereof), a CAP Member chosen from those present will preside at the
meeting and will have all of the powers and duties of the Presiding Member.
2.9. Subject to the Act, the Terms of Reference and these Operating Procedures, the
Presiding Member will facilitate the meeting in a manner which promotes healthy,
orderly, constructive, respectful and expeditious discussion, but not repetitious or
irrelevant discussion.
2.10. The Presiding Member may adjourn a meeting in the event of a disruption or
disturbance by a CAP Member, an applicant, a representor or any other person present
at the CAP meeting until such time as the disruption or disturbance ceases.
2.11. The Presiding Member may ask a member of the public who is present at a meeting of
a CAP who is:
2.11.1 behaving in a disorderly manner; or
2.11.2 causing an interruption; or
2.11.3 using audio and video recording devices, without the prior agreement of the
Presiding Member;
to leave the meeting.
3. DECISION MAKING
3.1. In the interest of raising accountability and promoting transparency in local government
decision making, the CAP will conduct its meetings and undertake all considerations
in accordance with Section 83 and 85 of the Act and Part 3 of the Regulations, and will
only exclude the public from attendance when one or more of the requirements of
Clause 13(2)(a) or 13(2)(b) of the Regulations are met, or in accordance with clause
2.11 above.
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3.2. Each CAP Member present at a meeting is entitled to one vote on any matter arising
for decision and, if the votes are equal, the Member presiding at the meeting is entitled
to a second or casting vote.
3.3. All decisions of the CAP shall be made on the basis of a majority decision of the
Members present (subject to clause 3.2) and the minutes shall record that decision
only (votes for/against will not be recorded and are not relevant once the majority is
determined).
4. ASSESSMENT OF DEVELOPMENT APPLICATIONS
The procedures in Part 3 of these Operating Procedures relate only to the CAP’s
assessment of development applications under Part 7 of the Act and Part 4 of the
Development Act 1993 (‘D Act’). NB: The procedures for determining an application for
review of an Assessment Manager’s decision are contained in the Assessment
Manager Review Policy.
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3.4.4.1
The CAP must use the Development Plan or Planning Rules (as relevant) as
the basis for its decisions, having had regard to any written and verbal representations
made in accordance with the provisions of the Act and Regulations or the Development
Act 1993 and Development Regulations 2008 (‘D Regulations’) (as relevant).
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3.5.4.2
The CAP must, for each and every application, determine whether the proposal
is seriously at variance with the Development Plan and expressly record its
determination on this matter in the minutes. If the CAP determines that the proposal is
seriously at variance with the Development Plan or the Planning Rules (as relevant),
and the CAP must provide reasons for its determination and must expressly record
those reasons in the minutes.
3.64.3.
A development application that is assessed by the CAP as being seriously at
variance with the Development Plan or the Planning Rules (as relevant) will not be
granted approval.
3.74.4.
The CAP must, for each and every application, provide reasons for granting or
refusing Development Plan Consent or planning consent (as relevant) and expressly
record those reasons in the minutes.
3.8.4.5
If the CAP determines to defer making a decision on an application, the reasons
for that deferral must be clearly articulated and recorded in the Mminutes. Reasons to
defer making a decision must be limited to;
3.8.4.5.1 a need for additional information/clarification regarding a matter(s) to be
considered; and/or
3.8.4.5.2 an opportunity to address concerns of the CAP that will not alter the essential
nature of the development, and where the applicant/proponent has indicated a
willingness to undertake such amendments.
3.94.6.

Subject to the Act, Instrument of Delegation under the Development Act 1993
and Development Regulations 2008, and Development Delegations Policy endorsed
at the General Council 19 May 2019, a person who has lodged a development
application or a valid representation and wishes to be heard by the CAP in relation to
a matter, is entitled to appear before the CAP and be heard in support of the application
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or representation, in person or by an agent. Representors and applicants will be
allowed 5 minutes each to address the CAP, unless a longer time is allowed by the
Presiding Member.
3.104.7.
At the discretion of the Presiding Member, any new or additional material to be
submitted to the CAP by a person who has made a development application or a valid
representation in relation to a matter may be accepted and considered by the CAP.
3.114.8. At the discretion of the Presiding Member, a CAP Member may ask questions of
any person appearing before the CAP. The Presiding Member may refuse any such
question posed by a CAP Member if in his/her opinion it is not relevant to the subject
development application. The Presiding Member's determination in this regard is final.

4.5. MINUTES
45.1. The Assessment Manager is responsible for ensuring that accurate minutes are kept
of CAP meetings and that they are confirmed by the CAP and signed by the Presiding
Member.
45.2. The minutes of the proceedings of a CAP meeting will record:
45.2.1 the names of the CAP Members present;
45.2.2 the name and time that a CAP Member enters or leaves the meeting;
45.2.3 the name of a person who has made a representation to the CAP at the meeting;
45.2.4 in relation to each development application:
5.2.4.1 the decision of the CAP, including an express opinion on whether the
proposed development is seriously at variance with the Development
Plan or Planning Rules (as relevant) (including reasons as appropriate);
45.2.4.25 detailed reasons for granting or refusing Development Plan Consent;
In relation to each application for review of an Assessment Manager decision:
5.2.5.1 the determination of the CAP as to whether the proposal is seriously at
variance with the Development Plan or Planning Rules (as relevant);
and
5.2.5.2 the reasons for the CAP’s decision under Section 203(4) of the Act,
including the reasons for the imposition of any new or varied conditions;
45.2.6 in the absence of a decision, the deferral of the application including the reasons
for the deferral;
45.2.7 any disclosure of interest made by a CAP Member in accordance with Section
83(1)(g) of the Act, or the Code of Conduct adopted by the Minster under Clause
1(1)(c) of Schedule 3 of the Act, and the nature of the interest;
45.2.8 a decision to exclude public attendance; and
45.2.9 a notation, describing the confidential nature of the information and matter, in
the event that a matter has been excluded from the minutes; and
45.2.10 the start, finish and overall duration of the meeting; and
54.2.11 the total number of applicants, appellants and representors appearing (i.e.
speaking) before the Panel; and
45.2.12 a numerical summary of the decisions made during the meeting (excluding
items considered in confidence); and
5.2.13 if a meeting is adjourned by the Presiding Member, the reason for the
adjournment and the date and time to which the meeting is adjourned.
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45.3. Minutes of the meeting shall be adopted prior to the conclusion of the meeting.
45.4. On the confirmation of the Minutes, the member presiding at the meeting will :
4.4.1 place his or her signature and the date of confirmation on the last page of the Minutes.
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45.5. The Minutes of a CAP meeting must be forwarded to the Council and must be publicly
available within two business days after their confirmation by the CAP.
56. CAP PROCEDURES & SUPPORT
56.1. Insofar as the Act and Regulations (and, during the transition to the Act and
Regulations, the D Act and D Regulations), the Terms of Reference, the Assessment
Manager Review Policy and these Operating Procedures do not prescribe the
procedure to be followed at a CAP meeting, the CAP may determine the procedure at
that time. Any such determination will be added to these Operating Procedures.
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56.2. The CAP will permit and encourage the active participation of Council staff in
attendance at a meeting in providing advice to the CAP.
56.3. The CAP may call for and consider such professional assistance from Council staff
and other professional advisors as it deems necessary and appropriate.
56.4 The CAP will undertake an Annual Performance Review (APR), examining the
composition of the CAP from a ‘needs’ perspective, the contribution, behaviour and
conduct of CAP Members, the function and procedures of the CAP, and other relevant
matters.
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TEMPORARY ADDENDUM TO FACILITATE ELECTRONIC MEETINGS
On 9 April 2020, the COVID-19 Emergency Response Act 2020 (COVID Act) commenced
operation. The COVID Act will expire on the earlier of 6 February 2021 or 28 days after the
day on which all relevant declarations relating to the outbreak of COVID-19 within South
Australia have ceased (Expiry Day).
Section 17 of the COVID Act provides (relevantly) that despite a provision of any other act, a
requirement that a meeting occur that requires 2 or more persons to be physically present
will be taken to be satisfied if the persons meet remotely using audio-visual or audio only
communication.
In reliance on Section 17 of the COVID Act, on [insert date], the CAP adopts the following
temporary amendments to the General Operating Procedures numbered 1 to 6 above
(Ordinary Procedures). These amendments will operate until the Expiry Day of the COVID
Act.
7.

DEFINITIONS
The following definitions apply in relation to these temporary amendments:

7.1

connect means able to hear and/or see the meeting by electronic means,
including via a live stream

7.2

disconnect means to remove the connection so as to be unable to hear and
see the meeting

7.3

electronic means includes a telephone, computer or other electronic device
used for communication

7.4

live stream means the transmission of audio and/or video from a meeting at the
time the meeting is occurring
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8.

AMENDMENTS TO CLAUSE 1
8.1
Sub-clause 1.4 of the Ordinary Procedures is supplemented with the inclusion
of the following additional paragraph:
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1.4.3 where attendance at the meeting is able to occur by electronic
means (in whole or in part), include details of how to connect to the
meeting; and
8.2

Sub-clause 1.7 of the Ordinary Procedures is supplemented with the inclusion
of the following additional text after the words “the CAP”
and, where the meeting is to be live streamed for viewing by
members of the public, details of how to access and/or connect to the
live stream,

9.

AMENDMENTS TO CLAUSE 2

9.1

New sub-clauses 2.1A to 2.1E are inserted into the Ordinary Procedures after
Clause 2.1 as follows:
2.1A

One or more Panel members may attend a meeting via electronic
means.
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2.1B

A Member attending a meeting by electronic means is taken to be
present at the meeting provided that the Member:
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2.1B.1

can hear and, where possible, see all other Members who are
present at the meeting;

2.1B.2

can hear and, where possible, see, all representors (or their
representatives) and applicants (or their representatives) who
speak at the meeting;

2.1B.3

can be heard and, where possible, seen by all other Members
present at the meeting; and
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2.1B.4

can be heard and, where possible, seen by the person
recording the minutes of the meeting.
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2.1C

Where a meeting occurs via electronic means, it shall (to the extent
that the public is not able to physically attend the meeting) be live
streamed.

2.1D

Where a meeting is being live streamed, the live stream shall be
disconnected only during those parts of the meeting during which the
public has been excluded from attendance pursuant to Regulation 13(2) of
the Regulations.

2.1E

Where the public has been excluded from attendance pursuant to
Regulation 13(2) of the Regulations, the Assessment Manager or a person
nominated by the Assessment Manager shall ensure that all parties except
for CAP members disconnect from or are disconnected from the meeting.
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9.2
10.

Sub-clause 2.11 of the Ordinary Procedures is amended with the inclusion of
the words “or disconnect from” after the word “leave”.

AMENDMENTS TO CLAUSE 3

10.1

New sub-clause 3.4 is inserted into the Ordinary Procedures as follows
3.4

11.

AMENDMENTS TO CLAUSE 4

11.1
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Sub-clause 4.6 of the Ordinary Procedures is supplemented with the inclusion
of the following additional paragraph:
4.9

12.

Where a person is entitled or has been requested to appear before the
CAP in relation to an application for review of an Assessment
Manager decision (including the Assessment Manager or delegate),
the person may appear via electronic means. The Presiding Member
may require that any such appearance be via electronic means

Clause 4.6 is satisfied if a representor or applicant (as the
case may be) appears via electronic means. The Presiding
Member may require that any such appearance be via
electronic means.

AMENDMENTS TO CLAUSE 5
Sub-clause 5.2 of the Ordinary Procedures is supplemented with the inclusion of the
following additional paragraph:
5.2.3A

methods of attendance by all Members present and by every person who
makes or responds to a representation.
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Current: xx/xx/xxxx
CITY OF MARION
ASSESSMENT PANEL
General Operating Procedures
(adopted by CAP on xx/xx/xxxx)
1. TIMING & NOTICE OF MEETINGS
1.1. CAP meetings will be scheduled by the CAP to occur in the first week of every month
(except the first week of January), with a second meeting to occur on the third week of
the month, on an as need basis.
1.2. The CAP will meet in the Council Administration Centre at 245 Sturt Road, Sturt or at
such other place as the CAP may determine.
1.3. The Assessment Manager must provide written notice to all CAP members at least
three working days before the meeting.
1.4 Notice of a meeting of the CAP must:
1.4.1 set out the date, time and place of the meeting;
1.4.2 include the agenda for the meeting and any documents and/or
reports that are to be considered at the meeting (in so far as
practicable);
1.5

The Presiding Member may include late items in the Agenda of a meeting with the
leave of the meeting.

1.6. Notice of CAP meetings may be given to CAP members by email to an address
nominated by a CAP Member, or by personal delivery or post to the usual residence
of a CAP Member, or via such other means as authorised in writing by a CAP Member.
1.7. A copy of the Agenda for every meeting of the CAP shall be available for viewing by
the public on the Council’s web site at least three working days before the meeting.
1.8. A special meeting of the CAP may be convened by the Presiding Member at any time
to consider urgent business by giving not less than forty eight hours written notice to
all CAP Members.
1.9. Notice of a Special Meeting must be accompanied by an Agenda stating the item(s) of
business for which the meeting has been convened. A Special Meeting must only deal
with the business for which the meeting has been convened.
2. COMMENCEMENT OF MEETINGS & QUORUM
2.1. CAP Meetings will be conducted in accordance with the Planning, Development and
Infrastructure Act ('the Act') and Planning, Development and Infrastructure (General)
Regulations (‘the Regulations’), the CAP’s Terms of Reference, the CAP’s Policy for
Assessment Panel Review of Decision of Assessment Manager (‘Assessment
Manager Review Policy’) and these Operating Procedures.
2.2. Meetings will commence on time and as soon as a quorum is present. If a quorum is
not present within thirty minutes of the time for commencement, the Presiding Member
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may adjourn the meeting to the next scheduled meeting time and date, or to another
time and date.
2.3. In accordance with Regulation 15 of the Regulations, a quorum for a meeting of the
CAP is three (3) CAP Members.
2.4. If the number of apologies received by the Assessment Manager in advance of a
meeting indicate that a quorum will not be present at a meeting, the Presiding Member
may, by notice from the Assessment Manager provided to all CAP Members in
advance of the meeting, (a copy of which will be placed on the Council's website)
adjourn the meeting to a future time and date specified in the notice.
2.5. If a meeting is required to be adjourned by the Presiding Member, the reason for the
adjournment, and the date and time to which the meeting is adjourned will be recorded
in the minutes.
2.6. A Deputy Presiding Member of the CAP must be appointed by resolution of the CAP
at its first meeting, and will preside at any meeting or part thereof when the Presiding
Member is not present.
2.7. The Presiding Member will preside at all CAP meetings, however, in the absence of
the Presiding Member, the Deputy Presiding Member will preside at the meeting (or
part thereof).
2.8. If both the Presiding Member and Deputy Presiding Member are absent from a CAP
meeting (or part thereof), a CAP Member chosen from those present will preside at the
meeting and will have all of the powers and duties of the Presiding Member.
2.9. Subject to the Act, the Terms of Reference and these Operating Procedures, the
Presiding Member will facilitate the meeting in a manner which promotes healthy,
orderly, constructive, respectful and expeditious discussion, but not repetitious or
irrelevant discussion.
2.10. The Presiding Member may adjourn a meeting in the event of a disruption or
disturbance by a CAP Member, an applicant, a representor or any other person present
at the CAP meeting until such time as the disruption or disturbance ceases.
2.11. The Presiding Member may ask a member of the public who is present at a meeting of
a CAP who is:
2.11.1 behaving in a disorderly manner; or
2.11.2 causing an interruption; or
2.11.3 using audio and video recording devices, without the prior agreement of the
Presiding Member;
to leave the meeting.
3. DECISION MAKING
3.1. In the interest of raising accountability and promoting transparency in local government
decision making, the CAP will conduct its meetings and undertake all considerations
in accordance with Section 83 and 85 of the Act and Part 3 of the Regulations, and will
only exclude the public from attendance when one or more of the requirements of
Clause 13(2)(a) or 13(2)(b) of the Regulations are met, or in accordance with clause
2.11 above.
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3.2. Each CAP Member present at a meeting is entitled to one vote on any matter arising
for decision and, if the votes are equal, the Member presiding at the meeting is entitled
to a second or casting vote.
3.3. All decisions of the CAP shall be made on the basis of a majority decision of the
Members present (subject to clause 3.2) and the minutes shall record that decision
only (votes for/against will not be recorded and are not relevant once the majority is
determined).
4. ASSESSMENT OF DEVELOPMENT APPLICATIONS
The procedures in Part 3 of these Operating Procedures relate only to the CAP’s
assessment of development applications under Part 7 of the Act and Part 4 of the
Development Act 1993 (‘D Act’). NB: The procedures for determining an application for
review of an Assessment Manager’s decision are contained in the Assessment
Manager Review Policy.
4.1

4.2

The CAP must use the Development Plan or Planning Rules (as relevant) as the basis
for its decisions, having had regard to any written and verbal representations made in
accordance with the provisions of the Act and Regulations or the DAct and
Development Regulations 2008 (‘D Regulations’) (as relevant).
The CAP must, for each and every application, determine whether the proposal is
seriously at variance with the Development Plan and expressly record its determination
on this matter in the minutes. If the CAP determines that the proposal is seriously at
variance with the Development Plan or the Planning Rules (as relevant), and the CAP
must provide reasons for its determination and must expressly record those reasons
in the minutes.

4.3. A development application that is assessed by the CAP as being seriously at variance
with the Development Plan or the Planning Rules (as relevant) will not be granted
approval.
4.4. The CAP must, for each and every application, provide reasons for granting or refusing
Development Plan Consent or planning consent (as relevant) and expressly record
those reasons in the minutes.
4.5

If the CAP determines to defer making a decision on an application, the reasons for
that deferral must be clearly articulated and recorded in the minutes. Reasons to defer
making a decision must be limited to;
4.5.1 a need for additional information/clarification regarding a matter(s) to be
considered; and/or
4.5.2 an opportunity to address concerns of the CAP that will not alter the essential
nature of the development, and where the applicant/proponent has indicated a
willingness to undertake such amendments.

4.6.

Subject to the Act, Instrument of Delegation under the DAct and DRegulations , and
Development Delegations Policy endorsed at the General Council 19 May 2019, a
person who has lodged a development application or a valid representation and wishes
to be heard by the CAP in relation to a matter, is entitled to appear before the CAP and
be heard in support of the application or representation, in person or by an agent.
Representors and applicants will be allowed 5 minutes each to address the CAP,
unless a longer time is allowed by the Presiding Member.

HOME
City of Marion Council Assessment Panel General Operating Procedures

Page 49

Current: xx/xx/xxxx
4.7. At the discretion of the Presiding Member, any new or additional material to be
submitted to the CAP by a person who has made a development application or a valid
representation in relation to a matter may be accepted and considered by the CAP.
4.8. At the discretion of the Presiding Member, a CAP Member may ask questions of any
person appearing before the CAP. The Presiding Member may refuse any such
question posed by a CAP Member if in his/her opinion it is not relevant to the subject
development application. The Presiding Member's determination in this regard is final.

5. MINUTES
5.1. The Assessment Manager is responsible for ensuring that accurate minutes are kept
of CAP meetings and that they are confirmed by the CAP and signed by the Presiding
Member.
5.2. The minutes of the proceedings of a CAP meeting will record:
5.2.1 the names of the CAP Members present;
5.2.2 the name and time that a CAP Member enters or leaves the meeting;
5.2.3 the name of a person who has made a representation to the CAP at the meeting;
5.2.4 in relation to each development application:
5.2.4.1 the decision of the CAP, including an express opinion on whether the
proposed development is seriously at variance with the Development
Plan or Planning Rules (as relevant) (including reasons as appropriate);
5.2.4.2 detailed reasons for granting or refusing Development Plan Consent;
5.2.5

In relation to each application for review of an Assessment Manager decision:
5.2.5.1the determination of the CAP as to whether the proposal is seriously at
variance with the Development Plan or Planning Rules (as relevant);
and
5.2.5.2the reasons for the CAP’s decision under Section 203(4) of the Act,
including the reasons for the imposition of any new or varied conditions;
5.2.6 in the absence of a decision, the deferral of the application including the reasons
for the deferral;
5.2.7 any disclosure of interest made by a CAP Member in accordance with Section
83(1)(g) of the Act, or the Code of Conduct adopted by the Minster under Clause
1(1)(c) of Schedule 3 of the Act, and the nature of the interest;
5.2.8 a decision to exclude public attendance; and
5.2.9 a notation, describing the confidential nature of the information and matter, in the
event that a matter has been excluded from the minutes; and
5.2.10 the start, finish and overall duration of the meeting; and
5.2.11 the total number of applicants, appellants and representors appearing (i.e.
speaking) before the Panel; and
5.2.12 a numerical summary of the decisions made during the meeting (excluding
items considered in confidence); and
5.2.13 if a meeting is adjourned by the Presiding Member, the reason for the
adjournment and the date and time to which the meeting is adjourned
5.3. Minutes of the meeting shall be adopted prior to the conclusion of the meeting.
5.4. On the confirmation of the Minutes, the member presiding at the meeting will place his
or her signature and the date of confirmation on the last page of the Minutes.
5.5. The Minutes of a CAP meeting must be forwarded to the Council and must be publicly
available within two business days after their confirmation by the CAP.

HOME
City of Marion Council Assessment Panel General Operating Procedures

Page 50

Current: xx/xx/xxxx
6. CAP PROCEDURES & SUPPORT
6.1. Insofar as the Act and Regulations (and, during the transition to the Act and
Regulations, the D Act and D Regulations), the Terms of Reference, the Assessment
Manager Review Policy and these Operating Procedures do not prescribe the
procedure to be followed at a CAP meeting, the CAP may determine the procedure at
that time. Any such determination will be added to these Operating Procedures.
6.2. The CAP will permit and encourage the active participation of Council staff in
attendance at a meeting in providing advice to the CAP.
6.3. The CAP may call for and consider such professional assistance from Council staff
and other professional advisors as it deems necessary and appropriate.
6.4

The CAP will undertake an Annual Performance Review (APR), examining the
composition of the CAP from a ‘needs’ perspective, the contribution, behaviour and
conduct of CAP Members, the function and procedures of the CAP, and other relevant
matters.
TEMPORARY ADDENDUM TO FACILITATE ELECTRONIC MEETINGS

On 9 April 2020, the COVID-19 Emergency Response Act 2020 (COVID Act) commenced
operation. The COVID Act will expire on the earlier of 6 February 2021 or 28 days after the
day on which all relevant declarations relating to the outbreak of COVID-19 within South
Australia have ceased (Expiry Day).
Section 17 of the COVID Act provides (relevantly) that despite a provision of any other act, a
requirement that a meeting occur that requires 2 or more persons to be physically present
will be taken to be satisfied if the persons meet remotely using audio-visual or audio only
communication.
In reliance on Section 17 of the COVID Act, on 16 December 2020, the CAP adopts the
following temporary amendments to the General Operating Procedures numbered 1 to 6
above (Ordinary Procedures). These amendments will operate until the Expiry Day of the
COVID Act.
7.

DEFINITIONS
The following definitions apply in relation to these temporary amendments:

7.1

connect means able to hear and/or see the meeting by electronic means,
including via a live stream

7.2

disconnect means to remove the connection so as to be unable to hear and
see the meeting

7.3

electronic means includes a telephone, computer or other electronic device
used for communication

7.4

live stream means the transmission of audio and/or video from a meeting at the
time the meeting is occurring
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8.

AMENDMENTS TO CLAUSE 1
8.1
Sub-clause 1.4 of the Ordinary Procedures is supplemented with the inclusion
of the following additional paragraph:
1.4.3 where attendance at the meeting is able to occur by electronic
means (in whole or in part), include details of how to connect to the
meeting; and
8.2

Sub-clause 1.7 of the Ordinary Procedures is supplemented with the inclusion
of the following additional text after the words “the CAP”
and, where the meeting is to be live streamed for viewing by
members of the public, details of how to access and/or connect to the
live stream,

9.

AMENDMENTS TO CLAUSE 2

9.1

New sub-clauses 2.1A to 2.1E are inserted into the Ordinary Procedures after
Clause 2.1 as follows:
2.1A

One or more Panel members may attend a meeting via electronic
means.

2.1B

A Member attending a meeting by electronic means is taken to be
present at the meeting provided that the Member:

2.1B.1

can hear and, where possible, see all other Members who are
present at the meeting;

2.1B.2

can hear and, where possible, see, all representors (or their
representatives) and applicants (or their representatives) who
speak at the meeting;

2.1B.3

can be heard and, where possible, seen by all other Members
present at the meeting; and

2.1B.4

can be heard and, where possible, seen by the person
recording the minutes of the meeting.

2.1C

Where a meeting occurs via electronic means, it shall (to the extent
that the public is not able to physically attend the meeting) be live
streamed.

2.1D

Where a meeting is being live streamed, the live stream shall be
disconnected only during those parts of the meeting during which the
public has been excluded from attendance pursuant to Regulation 13(2) of
the Regulations.

2.1E

Where the public has been excluded from attendance pursuant to
Regulation 13(2) of the Regulations, the Assessment Manager or a person
nominated by the Assessment Manager shall ensure that all parties except
for CAP members disconnect from or are disconnected from the meeting.
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9.2
10.

Sub-clause 2.11 of the Ordinary Procedures is amended with the inclusion of
the words “or disconnect from” after the word “leave”.

AMENDMENTS TO CLAUSE 3

10.1

New sub-clause 3.4 is inserted into the Ordinary Procedures as follows
3.4

11.

AMENDMENTS TO CLAUSE 4

11.1

Sub-clause 4.6 of the Ordinary Procedures is supplemented with the inclusion
of the following additional paragraph:
4.9

12.

Where a person is entitled or has been requested to appear before the
CAP in relation to an application for review of an Assessment
Manager decision (including the Assessment Manager or delegate),
the person may appear via electronic means. The Presiding Member
may require that any such appearance be via electronic means

Clause 4.6 is satisfied if a representor or applicant (as the
case may be) appears via electronic means. The Presiding
Member may require that any such appearance be via
electronic means.

AMENDMENTS TO CLAUSE 5
Sub-clause 5.2 of the Ordinary Procedures is supplemented with the inclusion of the
following additional paragraph:
5.2.3A

methods of attendance by all Members present and by every person who
makes or responds to a representation.
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4. APPEALS UPDATE
CITY OF MARION
COUNCIL ASSESSMENT PANEL AGENDA
FOR MEETING TO BE HELD ON
WEDNESDAY 16 DECEMBER 2020
4.1 APPEALS AGAINST PANEL DECISIONS
New Appeals

DA No.

Address

100/2020/1200 20 The
Triangle,
Warradale

Appeal
Lodged

Recommendation Decision

Current
Status

21/10/2020

Approved

Preliminary
conference at
ERDC on
16/11/2020

Refused

On-going Appeals

DA No.

Address

Appeal
Lodged

Recommendation Decision

Current
Status

2020/568

373
Diagonal
Road, Sturt

3/11/2020

Approval

Conference set
4th February.

4.2

Refusal

APPEALS AGAINST DELEGATED APPLICATIONS

DA No.

Address

100/2017.2090 79-81
Thomas
Street,
South
Plympton

Appeal
Lodged
2/10/2020

Recommendation Decision
Refused

Refused /
Appeal
Dismissed

Current
Status
Matter heard in
the Supreme
Court 10/11/20.
Awaiting
outcome.
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5. POLICY OBSERVATIONS
CITY OF MARION
COUNCIL ASSESSMENT PANEL AGENDA
FOR MEETING TO BE HELD ON
WEDNESDAY 16 DECEMBER 2020

HOME

Page 53

6.2: OTHER BUSINESS – Overview of PDI Changes Report
CITY OF MARION
COUNCIL ASSESSMENT PANEL AGENDA
FOR MEETING TO BE HELD ON
WEDNESDAY 16 DECEMBER 2020
Originating Officer:

Alex Wright
Team Leader - Planning

Report:

Overview of changes and responsibilities the Panel must
consider and endorse prior to the ‘go live’ date of Phase 3 of
the Planning & Design Code.

Report Type:

PDI Readiness

Recommendation:

Attachment I a:
Attachment 1b:
Attachment II:
Attachment III a:
Attachment III b:
Attachment III c:
Attachment IV:

a) The Council Assessment Panel NOTES the report: and
b) Seek Administration prepare separate reports for each
item that requires endorsement and be presented for
consideration at a future meeting.
Draft Council Assessment Panel Instrument of Delegations
Draft Resolution to adopt Instrument of Delegations
Drafting wording for a standing referral of BRC to Council
Policy for the Assessment Panel Review of a Decision of the
Assessment Manager – Prescriptive
Policy for the Assessment Panel Review of a Decision of the
Assessment Manager – Simplified
Application to Assessment Panel – Decision Review Request Form
Draft Procedure for Appeals

Summary
The intent of this report is to advise Members and provide an overview of the breadth of
change and responsibility for the Panel when fully operating under Planning and Development
Infrastructure Act 2016 (the Act).
The report is to provide high level background information on the changes and enable the
Panel to consider prior formally endorsing at a subsequent meeting.
The intention is to allow members an open forum for discussion and debate.
Separate reports seeking action and resolution on each item will be presented to the Panel at
a future meeting.
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Background
The Planning and Development Infrastructure Act 2016 (the Act) introduces changes to the
planning and development system.
Under the Act, the Council is no longer the relevant authority for planning consent. Rather,
'Relevant Authorities' for planning consent are assigned under the Act and Regulations and
effectively operate autonomously from the Council. Pursuant to Section 93 (1)(a)
(Determination of relevant authority, Relevant authority—Panels) of the Act the Panel is a
‘relevant authority’ in its own right.
An Assessment Panel will be the relevant authority for planning and building in relation to
proposed development that is to be undertaken within the area of the council unless another
authority is described by the Act or Regulations (section 93 of the Act).
In addition, determining forms of development in respect of Planning Consent, the Panel is
also the relevant authority for Building Rules Assessment and is charged with reviewing the
decision of an Assessment Manager.
Introduction
The breadth of change and responsibility that the Panel must consider is significant. In some
instances, the way the Panel will operate is proposed to be very similar to what currently
occurs, however in other instances the responsibilities of the Panel, such as the reviewing of
the Assessment Managers decision, is a new responsibility and requires careful consideration.
To assist Council, Council Administration and the Panel, Marion has drawn on resources
provided by the Local Government Association and further partnered with Norman
Waterhouse Lawyers to advise, provide and review future delegations, resolutions and
changes to existing and/or new policies/procedures.
This report provides an outline of the changes to the roles and responsibilities of the Panel
under the PDI Act and what aspects/elements need to be formally considered in ensuring the
Panel operates efficiently and within the legislated requirements.
Key Changes
- Planning Consent
- Building Rules Assessment and Consent
- Review of a Decision of the Assessment Manager
Elements need which need consideration by the CAP
1) City of Marion Council Assessment Panel Delegations
2) Standing Referral for Building Rules Assessment
3) Policy for the Assessment Panel Review of Decisions of the Assessment Manager
4) Procedure for Appeals
Subsequent reports for each item discussed will be presented to the Panel at a future meeting
for formal resolution and subsequent adoption.
Amended General Operating Procedures
Amendments to the General Operation Procedures are considered within a separate report
within this Agenda. Given the on-going uncertainty due to the COVID pandemic,
administration considered it critical that these amendments were considered at the earliest
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possible opportunity to enable future meetings, should the need arise, to be held in full or in
part, electronically.
Additional changes have been made to reflect the changed functions and requirements of the
CAP once the PDI Act becomes fully operational. These changes, whilst included within the
amended operating procedures, will not be operational until the new system is ‘live’.
Key Changes to Panel’s responsibilities
Planning Consent
The Panel is considered to be a ‘Relevant Authority’ in its own right and will be responsible for
the provision of Planning Consent for Performance Assessed applications which have
undergone Public Notification.
To Assist Members in understanding what may change in relation to applications being
considered by the CAP, statistics and brief analysis is provided below.
In 2018-2019 a total of 89 development applications were considered by the Panel, of which
69 were of a residential nature (i.e. 1 or more dwellings).
Of the 69 residential type applications considered, 32 related to one or more allotments being
undersized and a further 27 related to representations against the proposal.
Under the new system, unless the application has undergone public notification the Panel will
not be the relevant authority and therefore will not consider the application.
Table 1 below outlines the forms of development current assigned as Category 2 and 3
development and indicates whether this will be applicable in the new Planning & Design Code.
Table 2 outlines the current Residential Policy Areas and proposed zones within the Planning
and Design Code, and the proposed Public Notification triggers of each Zone.
The current Development Plan and Regulations assign the following as Category 2 or 3 forms
of development;
Table 1: Current Forms of Development Subject to Public Notification
Development Plan
Inclusion in P&D Code.
A residential building of 2 or more storeys on a battle-axe site.
No
Demolition of a Local Heritage Place or State Heritage Place.
Yes
Wall (excluding retaining wall) for residential development which
exceeds a length of 8 metres and/or exceeds a height of 3 metres
when measured from natural ground level where abutting a side or
No
rear boundary (other than a common wall of semi-detached
dwellings, row dwellings or residential flat buildings).
Retaining wall/s and/or earthworks, other than where assigned
In most instances no
Category 1.
Horse keeping and associated facilities where located within
Racecourse Policy Area 15 where the subject property is adjacent a
No
property in a different residential policy area.
Development Regulations
Inclusion in P&D Code.
1 or more buildings of 2 storeys comprising dwellings
No
2 or more dwellings on the same site where at least 1 of those
No
dwellings is 2 storeys high (but no higher than 2).
Not listed as Cat 1 or 2 (therefore cat 3)
No
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Table 2: Existing – Proposed Zones and Notification Trigger
Current Zone
Proposed Zone
Public Notification Trigger
Marion Plains Policy
General Neighbourhood
- Exceeding maximum building height
Area 8; Lonsdale Policy
of 9 metres
Area 9; Medium Density
Policy Area 12; Northern
Policy Area 13;
Hills Policy Area 11;
Hills Neighbourhood
- Exceeding maximum building height
Foothills and Seaside
of 9 metres
- Retaining exceeding 1.5 metres; or
Policy Area 23
- Where more than 1.5 metres is to
be retained in total, are stepped in a
series of low walls each not
exceeding 1m in height and
separated by at least 700mm.
Cement Hill Policy Area
Suburban Neighbourhood
- Exceeding maximum building height
10; Racecourse Policy
of 9 metres
Area 15: Southern
Policy Area 18; Coastal
Policy Area 21

Residential Character
Policy Area 17

Establish Neighbourhood

Regeneration Policy
Area 16

Housing Diversity
Neighbourhood

- Exceeding maximum building height
of 1 level
- Exceeding Maximum building height
of 9 metres
- Exceeding Maximum building height
of 9 metres

In general, development within a residentially based zone will only require consideration by
the CAP when the proposal either exceeds the specified building height (predominantly 9
metres in most zones) and/or when within the Hills Neighbourhood Zone and incorporates
retaining exceeding 1.5 metres.
Anecdotal analysis of the future Public Notification triggers suggests the number of current
applications considered by staff which may trigger future notification and the type of
applications currently considered by the Panel will result in less applications requiring
consideration by the Panel.
Whilst it is anticipated the Panel will, when compared to now, see more proposals located
within the Hills Neighbourhood Zone, the vast majority of residentially based applications
involving undersized allotments and representations (typically due to walls on boundaries) will
no longer be considered by the Panel.
Building Rules Assessment
Panel is the relevant authority for Building Rules, unless it has chosen to delegated these
responsibilities to the Council or an Accredited Professional (i.e. building certifier).
If a proposed development involves the performance of the building work and a relevant
authority (i.e. the Panel) has determined to act, the relevant authority may either refer the
assessment of the development in respect of the Building Rules to the Council, or require the
assessment in respect of the Building Rules be undertaken by a building certifier.
In either case, by referring the Building Rules to a Council or Building Certifier, that entity will
be the relevant authority in the issuing of Building Rules Consent.

HOME

Page 57

Review of a Decision of the Assessment Manager
The Act provides that where the Assessment Manager is the Relevant Authority in making a
decision, an applicant can apply to the Panel to review the prescribed matter. A ‘prescribed
matter’ is defined in the Act and will be discussed in further detail later in this report.
In summary however, the Panel can review any request, decision (including to refuse),
imposition of conditions and any other decision or act in relation to the authorisation.
The Panel can choose to accept or issue an alternative decision.
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Delegations
As previously discussed the Panel is considered to be a ‘Relevant Authority’ under the Act.
As the Panel has been assigned as a relevant authority in its own right, in exercising these
duties the Panel will need to consider delegations to Council staff to undertake specific duties
or exercise powers on its behalf.
Delegations enhance the decision-making processes and allow nominated matters to be
resolved efficiently and effectively without the need for the Panel’s consideration, in much the
same way current delegations from Council operate under the Development Act.
Council has sought Norman Waterhouse undertake a review of Council’s current delegations
and assist in the development and establishment of best practice templates and delegations
for Council, the Panel and Assessment Manager. Norman Waterhouse has provided a draft
Council Assessment Panel Instrument of Delegations – Instrument C (attachment 1a).
In summary, the delegations to the Assessment Manager and Council staff enable the efficient
processing of applications in accordance with the Act.
In essence the Delegations enable elements of the Act to be undertaken such as;
Administrative Tasks
- Verification of Applications (i.e. requiring information and fees),
- Determining if an application is minor and does not require public notification,
- Undertaking statutory referrals and public notification.
Public Notification of Applications
- Processing the application,
- Creation and installation of Public Notification sign and issuing letters to residents,
- Collation of representations and preparation of reports.
Whilst the Panel is the Relevant Authority for applications which have undergone Public
Notification, the Panel can chose to delegate to the Assessment Manager (and sub-delegate
to Planning staff) the ability to determine certain applications. Norman Waterhouse has used
the Council’s existing Development Delegations Policy to guide which applications may be
sub-delegated back to Council staff for consideration.
To provide consistency with the current delegations, it is recommended the following
development applications be delegated to the Assessment Manager (and sub-delegated back
to staff).
The following applications are delegated from the Panel to staff, where;
1.
2.
3.
4.

No valid representations are received against the proposed development;
All valid representations against the proposed development are withdrawn;
No representor who has lodged a valid representation against the proposed
development wishes to be heard;
The application relates to a local heritage place or a State Heritage Place but does not
seek total demolition of the place, and heritage advice commissioned by the
Assessment Panel (or delegate) or State Government Department responsible for
State Heritage have recommended that approval should be granted.
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Deemed Consents
In the event a relevant authority fails to determine an application for planning consent within
the legislated time, the applicant can choose to serve a ‘deemed consent notice’ on the
relevant authority.
Upon service of the notice, the application is taken to have been granted planning consent.
The Relevant Authority can:
- Take no action, in which case the consent will remain subject to standard conditions
outlined in Practice Direction 11 being attached; or
- Issue a planning consent, including its own conditions; or.
- Appeal the deemed consent within one month of the notice.
To avoid special meetings being convened to consider a deemed consent, Norman
Waterhouse Lawyers has recommended the Assessment Manager be delegated the
capability to grant consent (should this be deemed appropriate) within 10 days as this provides
the ability to attach additional conditions deemed necessary.
Consideration Required
A copy of the Draft Instrument of Delegation has been attached (Attachment I) for the Panel’s
consideration, review and comment.
As previously mentioned, Norman Waterhouse has reviewed the existing delegations and
relevant provisions of the new Act and subsequently provided a draft Council Assessment
Panel Instrument of Delegations – Instrument C.
It is requested the Panel review sections of the Delegations coloured Red, whilst sections
coloured Blue are to be reviewed by Administration, should the delegation be granted (or likely
to be granted).
A draft resolution prepared by Norman Waterhouse has been provided which will be required
in the event the Panel endorses the Instrument of Delegations.
The subsequent report will be presented to the Panel at a future meeting seeking to endorse
the Instrument of Delegations.
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Standing Referral for Building Rules Assessment
The Panel is the relevant authority for Building Rules unless it has chosen to delegated these
responsibilities to the Council or an Accredited Professional (i.e. building certifier).
Whilst comment has been sought from Planning and Land Use Services (PLUS – formally part
of DPTI) as to why Panels are the Relevant Authority for building rules assessment, no
comment or formal explanation has been provided.
If a proposed development involves the performance of the building work and a relevant
authority (i.e. the Panel) has determined to act, the relevant authority may either refer the
assessment of the development in respect of the Building Rules to the Council, or require the
assessment in respect of the Building Rules be undertaken by a building certifier.
In either case, by referring the Building Rules to a Council or Building Certifier, they will be the
relevant authority in the issuing of Building Rules Consent.
Consideration Required
It is respectfully suggested that the Panel consider referring all building rules assessments to
the Council. This is to be achieved by resolution and is anticipated to be undertaken by most
CAPs in the metropolitan area.
Norman Waterhouse has prepared a resolution which will provide a standing referral for all
building rules assessments to the Council and forms Attachment II of this report.
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Policy for the Assessment Panel Review of a Decision of the Assessment Manager
The Act provides that where the Assessment Manager is the Relevant Authority in making a
decision, an applicant can apply to the Panel to review the prescribed matter. In summary
however, the Panel can review any request, decision (including to refuse), imposition of
conditions and any other decision or act in relation to the authorisation.
The Panel can choose to accept or issue an alternative decision. Importantly, decisions which
may be delegated from the Panel to the Assessment Manager cannot be reviewed by the
Panel.
Part 16, Division 1 of the Act outlines the statutory requirements for the review by the Council
Assessment Panel of a decision of an Assessment Manager. The prescribed legislative
requirements include;
-

The application must be made in a prescribed manner and form refer to attachment
one and pay a fee of $511.00.

-

The Panel must be made within one month after the applicant receives the notice of
the decision and the Panel may provide additional time for a review.

-

The Panel may adopt a procedure for a review of a decision.

-

The Panel is not bound by the rules of evidence and may inform itself as it thinks fit
and draw any conclusions of fact it considers proper.

-

The Assessment Manager must provide the Panel all relevant documentation for the
application and relevant material requested by the Panel including a report on the
matter if requested by the Panel.

-

The Panel may on a review affirm the decision, vary the decision or set aside the
decision and substitute its own decision.

Whilst the Act prescribes some of the legislative requirements of the review process, the Panel
may establish their own policies and procedures for matters that are not prescribed.
For this to occur, it is proposed the Panel endorse a Policy outlining the process for the
Assessment Panel to review a Decision of the Assessment Manager.
It is at the discretion of the Panel as to how the policy is set, provided the legislated
requirements are followed. Norman Waterhouse has created simplified and prescriptive policy
templates for the Panel’s consideration.
The templates provide the following key clauses for consideration;
-

The Presiding Member be provided the ability to determine if an extension of time
should be granted for practical expediency

-

The Assessment Manager, for procedural fairness, provides the Panel all material
considered in assessment and processing of the application

-

The Assessment Manager (or relevant delegate) provides the Panel a report setting
outlining the relevant details and reasons for the decision
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-

the Panel considers the prescribed matters afresh

The prescriptive template provides further information on how the applicant may lodge the
application and prescribes a detailed process for an applicant to submit additional information
for review, should the Panel wish this in reviewing the decision.
The legislation provides the opportunity for the Panel to review a decision of the Assessment
Manager. An applicant maintains the opportunity to lodge a full appeal to the ERD Court.
Consideration Required
Copies of the Simplified and Prescriptive ‘Policy for the Assessment Panel Review of a
Decision of the Assessment Manager’ have been attached to this report and form Attachment
III a and b.
It is requested that the Panel review each policy and establish which Policy best serves the
needs of the Panel in undertaking the review process.
The Simplified Policy version will provide a robust opportunity for the Panel to consider the
Decision of the Assessment Manager based purely on the information the Assessment
Manager had when making the decision.
The prescriptive version will provide the Panel with an opportunity to conduct a quasi-hearing
and receive and hear further information from both the applicant and Assessment Manager.
Whilst this may provide the Panel with a greater opportunity to review the decision, it is not an
opportunity to redesign or facilitate a different outcome. The Prescriptive Policy is likely to
require additional time and physical resources to ensure the process is undertaken in an
appropriate manner.
The ability to consider the report and to review the decision in confidence (including the
provision of the report in confidence prior to the meeting) is at the decision of the Panel. In
considering whether the review should be considered and held in confidence, the
transparency and confidence in the review and decision making process must be appropriately
weighed against the ability of the Panel to consider and discuss all aspects of the review in a
frank and open process. It is noted, a member of Council staff must be present during
deliberations to provide advice (if sought) and record any formal decision of the Panel.
Council Administration has sought legal advice on this matter. Should the Panel decided to go
into confidence when considering a review, this would occur pursuant to Regulation 13(2)(b)
of the PDI (General) Regs or potentially R13(2)(a)(ix)).
A subsequent report will be presented to the Panel seeking the endorsement of either the
Prescriptive or Simplified version (or an amended version of either based on comments by the
Panel) at a future meeting.
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Procedure for Appeals
Under the Act, the Panel has been assigned as a relevant authority in its own right. The
implication of this change is that, technically, the Panel will be responsible for the running of
appeals against their decisions rather than the council. The council will however be
responsible for funding the cost of these appeals.
It is noted this is only applicable for decisions made under the PDI Act and not the
Development Act where the existing delegation and decision-making process remains.
Norman Waterhouse and the LGA have provided advice for Panels to consider how authority
to progress and resolve appeals under the Act is assigned.
The advice provided by the LGA is that all relevant authorities (i.e. Panel’s and Assessment
Managers) should consider how they either consult with the relevant council staff before
decisions as to the conduct or resolution of appeals are made, or assign their decision making
Powers to staff to proceed with the appeal process (and keep the Panel informed of the
process).
The advice suggests at a minimum it is recommended that Panels:
-

-

Authorise their Assessment Manager or a member of council staff (i.e. the CEO or
General Manager to make decisions as to the conduct of appeals so that they can
proceed in a timely manner – e.g engage legal and planning representation, discuss
preliminary proposals etc).
Require updates be provided to the Panel and for the Panel to be consulted before an
appeal is resolved by way of a compromise (i.e. a compromise is presented to the
Panel for final consideration), unless a decision must be made urgently.

It is suggested the Panel assign their decision making Powers to staff to proceed with the
appeal process, with the provision that the ultimate decision to accept or not accept a
compromise is that of the Panel (i.e. Council staff be empowered to undertake administrative
tasks and the running of an appeal whilst the Panel makes the ultimate decision to accept or
not accept a compromise).
A draft procedure to assign authority to a member of Council is outlined below, in addition to
a draft process outlining how an appeal is to be handled and considered by the Panel.
It is noted that whilst the Council is responsible for the costs and other liabilities associated
with the activities of the Panel, it is unclear what would occur should the Council be unwilling
to provide funds in the event the Panel determines to continue with an appeal where the advice
is that no legal or planning (or other) representation is willing (or can be reasonably found) to
defend the decision.
In the event the Panel supports the proposed procedure and process, amendments to the
General Operating Procedures (this may be included within the GOP’s or make reference to
a separate procedure) will be presented to the Panel for consideration and reflect the process
required in considering an appeal.
Consideration Required
The Panel is requested to consider the proposed procedure for assigning authority to progress
and resolve appeals lodged under the Act. Administration suggests the following occur;
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1. The Panel resolve to authorise the Assessment Manager OR CEO OR General
Manager, City Development to make decisions as to the conduct of appeals. Conduct
of the appeals includes accepting and considering compromise plans on behalf of the
Panel, engaging legal and other experts if/when required, representing the Panel at
ERD Court conferences and hearings.
2. Any compromise arising from an appeal be presented to the Panel for a decision
(whether to accept or not accept the compromise and advise the ERD Court
accordingly).
3. In the event of an urgent matter the Panel may determine the matter by electronic
meeting in accordance with its general operating procedures
The Panel is requested to consider the proposed process in considering and running an
appeal;
-

Panel Decision

-

Appeal Lodged - Panel advised of appeal informally via email and formally via the next
Panel Agenda/ Meeting.

-

Authorised Council staff member (or delegate of) to attend all Court related matters
and internal communications.

-

Compromise Plan and supplementary report presented to the Panel for a decision
(whether to accept or not accept the compromise).

-

Authorised Council staff member to advise ERD Court whether compromise is
accepted or not accepted.

-

In the event the compromise is not supported and the Authorised Council staff member
is unable to find legal and/or planning (or other) representation to defend the decision
of the Panel, a report will be presented to the Panel for consideration. The Panel must
determine whether to proceed to a full appeal or accept a compromise.

A subsequent report will be presented to the Panel seeking the endorsement of a procedure
for assigning authority to Council staff to progress and resolves appeals, and subsequent
process in considering an running an appeal.
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DRAFT

INSTRUMENT C
INSTRUMENT OF DELEGATION UNDER THE
PLANNING, DEVELOPMENT AND INFRASTRUCTURE ACT 2016, PLANNING,
DEVELOPMENT AND INFRASTRUCTURE (GENERAL) REGULATIONS 2017 AND
PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES, CHARGES AND
CONTRIBUTIONS) REGULATIONS 2019
OF POWERS OF AN ASSESSMENT PANEL
NOTES
1.

Conditions or Limitations: conditions or limitations may apply to the delegations
contained in this Instrument. Refer to the Schedule of Conditions at the back of
this document.

2.

Refer to the relevant Assessment Panel resolution(s) to identify when these
delegations were made, reviewed and or amended.

References:
•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

Manager Development & Regulatory Services
Team Leader Planning
Senior Development Officer Planning
Development Officer Planning
Senior Policy Planner
Administrator Coordinator
Administration Support Officer Development Services
Systems Officer

POWERS AND FUNCTIONS DELEGATED IN THIS INSTRUMENT

1.

Environment and Food Production Areas – Greater
Adelaide

Delegation

Sub-delegation

1.1

N/A

N/A

1.2

The power pursuant to Section 7(5)(a) of the Planning,
Development and Infrastructure Act 2016 (the PDI
Act), in relation to a proposed development in an
environment and food production area that involves a
division of land that would create 1 or more additional
allotments to seek the concurrence of the Commission
in the granting of the development authorisation to the
development.

Marion is not in an
Environment and
Food Production
Area

The power pursuant to Section 7(5)(d) of the PDI Act in N/A
relation to a proposed development in an environment
and food production area that involves a division of land Marion is not in an
that would create one or more additional allotments, to, Environment and
City of Marion Instrument of Delegation
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ACT 2016, PLANNING, DEVELOPMENT AND INFRASTRUCTURE (GENERAL) REGULATIONS 2017
AND PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES, CHARGES AND CONTRIBUTIONS)
REGULATIONS 2019 OF POWERS OF AN ASSESSMENT PANEL

if the proposed development will create additional
allotments to be used for residential development,
refuse to grant development authorisation in relation to
the proposed development.
2.

Appointment of Additional Members
2.1

3.

5.

The power pursuant to Section 85(1) of the PDI Act to
appoint 1 or 2 members to act as additional members
of the assessment panel for the purposes of dealing
with a matter that the assessment panel must assess
as a relevant authority under the PDI Act.

Delegation not
recommended

N/A

Assessment
Manager

• MDRS
• TLP
• SDOP
(based on s
34(1a) subdelegation in D
Act)

Relevant Authority – Commission
3.1

4.

Food Production
Area

The power pursuant to Section 94(3)(a) of the PDI Act,
if the Minister acts under Section 94(1)(h) of the PDI
Act to, at the request of the Commission, provide the
Commission with a report relating to any application for
development authorisation that has been under
consideration by the relevant authority.

Relevant Provisions

(See standing
Referal for building
Applications – no
further delegation
for this
recommended)

4.1

Delegation not
recommended

The power pursuant to Section 99(1) of the PDI Act, if a
proposed development involves the performance of
building work to determine to act under Section 99(1) of
the PDI Act to:
4.1.1

refer the assessment of the development in
respect of the Building Rules to the council for
the area in which the proposed development is
to be undertaken; or

4.1.2

require that the assessment of the
development in respect of the Building Rules
be undertaken by a building certifier.

N/A

Matters Against Which Development Must Be Assessed
City of Marion Instrument of Delegation
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5.1

The power pursuant to Section 102(1) of the PDI Act to
assess a development against, and grant or refuse a
consent in respect of, each of the following matters
(insofar as they are relevant to the particular
development):

5.1.1

5.1.1.1

the relevant provisions of the
Planning Rules; and

The delegation of
the power to grant
or refuse planning
consent pursuant
to Section
102(1)(a) of the Act
is limited to
applications in
relation to which:
1. Planning
consent is not
sought for:

•
•
•
•
•

(Based on
current subdelegations for s
33 Development
Act)

a) any
development in
relation to a
Local Heritage
Place or a
State Heritage
Place where
the heritage
advice
commissioned
on behalf of the
CAP or the
State
Government
Department
responsible for
State Heritage
have
recommended
that planning
City of Marion Instrument of Delegation
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consent should
not be granted;
b) the total
demolition of a
Local Heritage
Place or a
State Heritage
Place;
c) land division
that proposes
the creation of
three or more
additional
allotments
(excluding an
allotment
identified as
common
property or as
a free an
unrestricted
right of way)
where one or
more of the
proposed
allotments is
more than 5%
below the
minimum site
area
recommended
by the relevant
policy in the
Code; or
d) three or more
dwellings
(including
detached,
semidetached,
row and
residential flat)
where one or
City of Marion Instrument of Delegation
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more dwelling
sites are more
than 5% below
the minimum
site area
recommended
by the relevant
policy in the
Code; and
2. One or more of
the following
are satisfied:
a) No valid
representations
are received
against the
proposed
development;
b) All valid
representations
against the
proposed
development
are withdrawn;
c) No representor
who has
lodged a valid
representation
against the
proposed
development
wishes to be
heard;
Except in cases
where a deemed
consent notice has
been served on the
Panel
under
Section 125(2) of
the Act, in which
City of Marion Instrument of Delegation
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case the limitation
does not apply, and
the
Assessment
Manager
is
delegated
the
power pursuant to
Section 102(1)(a)(i)
of the PDI Act to
grant consent in
respect
of
the
relevant provisions
of the Planning
Rules
without
limitation.
5.1.1.2

to the extent provided by Part 7
Division 2 of the PDI Act – the
impacts of the development,

N/A

N/A

N/A

(planning consent);
5.1.2

the relevant provisions of the Building Rules
(building consent);

Delegations not
required if standing
referral of
application for
building consent is
made

5.1.3

in relation to a proposed division of land
(otherwise than under the Community Titles
Act 1996 or the Strata Titles Act 1988) - the
requirement that the following conditions be
satisfied (or will be satisfied by the imposition
of conditions under the PDI Act):

N/A (Assessment
Manager is the
relevant authority)

5.1.3.1

requirements set out in the Planning
and Design Code made for the
purposes of this provision are
satisfied;

5.1.3.2

any relevant requirements set out in
a design standard has been
satisfied;

5.1.3.3

the requirements of a water industry
entity under the Water Industry

City of Marion Instrument of Delegation
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Act 2012 identified under the
regulations relating to the provision
of water supply and sewerage
services are satisfied;

5.1.4

5.1.3.4

where land is to be vested in a
council or other authority - the
council or authority consents to the
vesting;

5.1.3.5

requirements set out in regulations
made for the purposes of Section
102(1)(c) of the PDI Act are
satisfied;

in relation to a division of land under the
Community Titles Act 1996 or the Strata Titles
Act 1988 - the requirement that the following
conditions be satisfied (or will be satisfied by
the imposition of conditions under the PDI
Act):
5.1.4.1

requirements set out in the Planning
and Design Code made for the
purposes of this provision are
satisfied;

5.1.4.2

any relevant requirements set out in
a design standard has been
satisfied;

5.1.4.3

any encroachment of a lot or unit
over other land is acceptable having
regard to any provision made by the
Planning and Design Code or a
design standard;

5.1.4.4

where land is to be vested in a
council or other authority - the
council or authority consents to the
vesting;

5.1.4.5

a building or item intended to
establish a boundary (or part of a

City of Marion Instrument of Delegation
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relevant authority)
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boundary) of a lot or lots or a unit or
units is appropriate for that purpose;
5.1.4.6

the division of land under the
Community Titles Act 1996 or the
Strata Titles Act 1988 is appropriate
having regard to the nature and
extent of the common property that
would be established by the relevant
scheme;

5.1.4.7

the requirements of a water industry
entity under the Water Industry
Act 2012 identified under the
regulations relating to the provision
of water supply and sewerage
services are satisfied;

5.1.4.8

any building situated on the land
complies with the Building Rules;

5.1.4.9

requirements set out in the
regulations made for the purposes of
Section 102(d) of the PDI Act are
satisfied;

5.1.5

any encroachment of a building over, under,
across or on a public place (and not otherwise
dealt with above) is acceptable having regard
to any provision made by the Planning and
Design Code or a design standard;

Assessment
Manager

•
•
•
•
•

5.1.6

if relevant - requirements applying under
Part 15 Division 2 of the PDI Act are satisfied;

Assessment
Manager

This is a new
provision
requiring
confirmation that
off set scheme
requirements
(car parking fund
equivalent, open
space, urban
trees fund), have
been met.

City of Marion Instrument of Delegation
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Recommend
sub-delegations
as per other
consents above,
i.e.

5.1.7

5.2

5.3

6.

such other matters as may be prescribed.

The power pursuant to Section 102(3) of the PDI Act to,
in relation to granting a planning consent, on the
delegate’s own initiative or on application, reserve the
delegate’s decision on a specified matter or reserve the
delegate’s decision to grant a planning consent:
5.2.1

until further assessment of the relevant
development under the PDI Act; or

5.2.2

until further assessment or consideration of the
proposed development under another Act; or

5.2.3

until a licence, permission, consent, approval,
authorisation, certificate or other authority is
granted, or not granted (by the decision of
another authority), under another Act.

The power pursuant to Section 102(4) of the PDI Act to
allow any matter specified by the Planning and Design
Code for the purposes of Section 102(4) of the PDI Act
to be reserved on the application of the applicant.

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•

MDRS
TLP
TLB

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•

MDRS
TLP
SDOP

Performance Assessed Development
6.1

The power pursuant to Section 107(2)(c) of the PDI Act
to form the opinion that the development is seriously at
City of Marion Instrument of Delegation
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•
•

variance with the Planning and Design Code
(disregarding minor variations).

7.

DOP
SPP

6.2

The power pursuant to Section 107(3) of the PDI Act, if
a proposed development is to be assessed under
Section 107 of the PDI Act to make a decision in
accordance with a practice direction.

Assessment
Manager

As per 6.1

6.3

The power pursuant to Section 107(4) of the PDI Act to
limit the matters that the delegate will take into account
to what should be the decision of the relevant authority
as to planning consent in relation to the performance
based elements of the development as assessed on its
merits.

Assessment
Manager

As per 6.1

Building Consent

It is not necessary
to delegate any
powers or
functions under
Item 7 if standing
referral to Council
is made.

7.1

The power pursuant to Section 118(1) of the PDI Act, if
the Regulations provide that a form of building work
complies with the Building Rules, to grant any such
building work a building consent (subject to such
conditions or exceptions as may be prescribed by the
regulations).
The power pursuant to Section 118(2)(a) of the PDI Act
to seek the concurrence of the Commission to grant a
building consent in respect of a development that is at
variance with the performance requirements of the
Building Code or a Ministerial building standard.

N/A

N/A

N/A

The power pursuant to Section 118(2) of the PDI Act,
subject to Section 118(6) of the PDI Act, to grant a
building consent to a development that is at variance
with the Building Rules if:

N/A

N/A

7.2

7.3

7.3.1

N/A

the variance is with a part of the Building Rules
other than the Building Code or a Ministerial
building standard and the delegate determines
that it is appropriate to grant the consent

City of Marion Instrument of Delegation
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despite the variance on the basis that the
delegate is satisfied:
7.3.1.1

7.3.1.2

that:
(a)

the provisions of the Building
Rules are inappropriate to the
particular building or building
work, or the proposed building
work fails to conform with the
Building Rules only in minor
respects; and

(b)

the variance is justifiable
having regard to the objects of
the Planning and Design Code
or the performance
requirements of the Building
Code or a Ministerial building
standard (as the case may be)
and would achieve the objects
of this Act as effectively, or
more effectively, than if the
variance were not to be
allowed; or

in a case where the consent is being
sought after the development has
occurred - that the variance is
justifiable in the circumstances of
the particular case.

7.4

The power pursuant to Section 118(4) of the PDI Act, to
at the request or with the agreement of the applicant,
refer proposed building work to the Commission for an
opinion on whether or not it complies with the
performance requirements of the Building Code or a
Ministerial building standard.

N/A

N/A

7.5

The power pursuant to Section 118(6) of the PDI Act if
an inconsistency exists between the Building Rules and
the Planning Rules in relation to a State heritage place
or a local heritage place, to, in determining an
application for building rules consent, ensure, so far as
is reasonably practicable, that standards of building
soundness, occupant safety and amenity are achieved

N/A

N/A

City of Marion Instrument of Delegation

4 December 2020

HOME

Page 76
- 12 -

DRAFT

INSTRUMENT C
INSTRUMENT OF DELEGATION UNDER THE PLANNING, DEVELOPMENT AND INFRASTRUCTURE
ACT 2016, PLANNING, DEVELOPMENT AND INFRASTRUCTURE (GENERAL) REGULATIONS 2017
AND PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES, CHARGES AND CONTRIBUTIONS)
REGULATIONS 2019 OF POWERS OF AN ASSESSMENT PANEL

in respect of the development that are as good as can
reasonably be achieved in the circumstances.

8.

7.6

The power pursuant to Section 118(7) of the PDI Act to
seek and consider the advice of the Commission before
imposing or agreeing to a requirement under Section
18(6) of the PDI Act that would be at variance with the
performance requirements of the Building Code or a
Ministerial building standard.

N/A

N/A

7.7

The power pursuant to Section 118(8) of the PDI Act,
to, subject to the PDI Act, accept that proposed building
work complies with the Building Rules to the extent
that:

N/A

N/A

7.7.1

such compliance is certified by the provision of
technical details, particulars, plans, drawings
or specifications prepared and certified in
accordance with the regulations; or

7.7.2

such compliance is certified by a building
certifier.

7.8

The power pursuant to Section 118(10) of the PDI Act
to refuse to grant a consent in relation to any
development if, as a result of that development, the
type or standard of construction of a building of a
particular classification would cease to conform with the
requirements of the Building Rules for a building of that
classification

N/A

N/A

7.9

The power pursuant to Section 118(11) of the PDI Act,
if a relevant authority decides to grant building consent
in relation to a development that is at variance with the
Building Rules, to, subject to the regulations, in giving
notice of the relevant authority’s decision on the
application for that consent, specify (in the notice or in
an accompanying document):

N/A

N/A

7.9.1

the variance; and

7.9.2

the grounds on which the decision is being
made.

Application and Provision of Information
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8.1

The power pursuant to Section 119(1)(b) of the PDI Act
to require an application to the relevant authority for the
purposes of Part 7 of the PDI Act, to include any
information as the delegate may reasonably require.

8.2

The power pursuant to Section 119(3) of the PDI Act to
request an applicant:

8.3

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

8.2.1

to provide such additional documents,
assessments or information (including
calculations and technical details) as the
delegate may reasonably require to assess the
application;

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

8.2.2

to remedy any defect or deficiency in any
application or accompanying document or
information required by or under the PDI Act;

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

8.2.3

to consult with an authority or body prescribed
by the regulations;

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

8.2.4

to comply with any other requirement
prescribed by the regulations.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

The power pursuant to Section 119(6) of the PDI Act if
a request is made under Section 119(3) of the PDI Act,
and the request is not complied with within the time
specified by the regulations, to

Assessment
Manager

•
•
•
•

MDRS
TLP
SDOP
DOP
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8.3.1

subject to Section 119(6)(b)(ii) of the PDI Act,
refuse the application; and

8.3.2

refuse the application in prescribed
circumstances (including, if the regulations so
provide, in a case involving development that
is deemed-to-satisfy development).

8.4

The power pursuant to Section 119(7) of the PDI Act to,
in dealing with an application that relates to a regulated
tree, consider that special circumstances apply.

8.5

The power pursuant to Section 119(9) of the PDI Act to:
8.5.1

•

SPP

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

permit an applicant:
8.5.1.1

to vary an application;

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

8.5.1.2

to vary any plans, drawings,
specifications or other documents
that accompanied an application,

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

(provided that the essential nature of the
proposed development is not changed);
8.5.2

permit an applicant to lodge an application
without the provision of any information or
document required by the regulations;

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

8.5.3

to the extent that the fee is payable to the
relevant authority waive payment of whole or

Assessment
Manager

•

MDRS
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part of the application fee, or refund an
application fee (in whole or in part);

if there is an inconsistency between any
documents lodged with the relevant authority
for the purposes of Part 7 of the PDI Act
(whether by an applicant or any other person),
or between any such document and a
development authorisation that has already
been given that is relevant in the
circumstances, return or forward any
document to the applicant or to any other
person and determine not to finalise the matter
until any specified matter is resolved, rectified
or addressed.
The power pursuant to Section 119(10) of the PDI Act
to grant a permission under Section 119(9) of the PDI
Act unconditionally or subject to such conditions as the
delegate thinks fit.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

8.7

The power pursuant to Section 119(12) of the PDI Act
to, in a consent, provide for, or envisage, the
undertaking of development in stages, with separate
consents or approvals for the various stages.

Assessment
Manager

•
•
•

MDRS
TLP
SDOP

8.8

The power pursuant to Section 119(14) of the PDI Act
to if an applicant withdraws an application to determine
to refund the application fee.

Assessment
Manager

•

MDRS

It is difficult to
delegate the power
in item 9 at
present, as the
practice direction
necessary to
enable section 120
to operate has not

We do not
recommend subdelegation until
the practice
direction
necessary to
enable operation
of s 120 is
published.

8.5.4

8.6

9.

Based on
existing subdelegations for s
39(4)(c)
Development Act

Outline Consent
9.1

The power pursuant to Section 120(1) of the PDI Act
and subject to Section 120 of the PDI Act, to on
application, grant a consent in the nature of an outline
consent.
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yet been
published.
Either the Panel
could choose not
to delegate this
power until the
practice direction is
published, or it
could delegate the
powers in item 9 to
the Assessment
Manager with
similar limitations
as per 5.1.1.1
9.2

10.

The power pursuant to Section 120(3) of the PDI Act if
an outline consent is granted and a subsequent
application is made with respect to the same
development (subject to any variations allowed by a
practice direction) to:
grant any consent contemplated by the outline
consent; and

9.2.2

not impose a requirement that is inconsistent
with the outline consent.

As per 9.1 above

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Design Review
10.1

11.

9.2.1

As per 9.1 above

The power pursuant to Section 121(7) of the PDI Act, to
in acting under the PDI Act, take into account any
advice provided by a design panel (insofar as may be
relevant to the assessment of proposed development
by the delegate).

Referrals to Other Authorities or Agencies
11.1

The power pursuant to Section 122(1) of the PDI Act,
where an application for consent to, or approval of, a
proposed development of a prescribed class is to be
assessed by a relevant authority, to:
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11.1.1

refer the application, together with a copy of
any relevant information provided by the
applicant, to a body prescribed by the
regulations (including, if so prescribed, the
Commission); and

11.1.2

not make a decision until the relevant authority
has received a response from that prescribed
body in relation to the matter or matters for
which the referral was made

where the regulations so provide, subject to Section
122 of the PDI Act.
11.2

The power pursuant to Section 122(5)(b) of the PDI
Act, acting by direction of a prescribed body:
11.2.1

to refuse the application; or

11.2.2

consent to or approve the development and
impose such conditions as the prescribed body
thinks fit, (subject to any specific limitation
under another Act as to the conditions that
may be imposed by the prescribed body)

Assessment
Manager

As per 11.1

where the regulations so provide.

12.

11.3

The power pursuant to Section 122(7) of the PDI Act, if
the relevant authority is directed by a prescribed body
to refuse an application and the refusal is the subject of
an appeal under the PDI Act, to apply for the relevant
authority to be joined as a party to the proceedings.

Assessment
Manager

•

MDRS

11.4

The power pursuant to Section 122(10) of the PDI Act
to, if requested by an applicant, defer a referral under
Section 122 of the PDI Act to a particular stage in the
process of assessment.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Preliminary Advice and Agreement
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12.1

The power pursuant to Section 123(2) of the PDI Act, if:

12.1.1

a proposed development is referred to a
prescribed body under Section 123(1) of the
PDI Act; and

12.1.2

the prescribed body agrees to consider the
matter under Section 123 of the PDI Act after
taking into account any matter prescribed by
the regulations; and

12.1.3

the prescribed body agrees, in the manner
prescribed by the regulations, that the
development meets the requirements (if any)
of the prescribed body (including on the basis
of the imposition of conditions),

Assessment
Manager

•
•
•
•
•

Assessment
Manager

• MDRS
• TLP
• SDOP
• DOP
• SPP
(As per 12.1)

Assessment
Manager

•

MDRS
TLP
SDOP
DOP
SPP

to, subject to Section 123(4)of the PDI Act if an
application for planning consent with respect to the
development is lodged with the relevant authority within
the prescribed period after the prescribed body has
indicated its agreement under Section 123(2)(c) of the
PDI Act, form the opinion and be satisfied that the
application accords with the agreement indicated by the
prescribed body (taking into account the terms or
elements of that agreement and any relevant plans and
other documentation).
12.2

13.

The power pursuant to Section 123(4) of the PDI Act to
determine an agreement under Section 123 of the PDI
Act is no longer appropriate due to the operation of
Section 132 of the PDI Act.

Proposed Development Involving Creation of
Fortifications
13.1

The power pursuant to Section 124(1) of the PDI Act, if
the delegate has reason to believe that a proposed
development may involve the creation of fortifications,

City of Marion Instrument of Delegation

4 December 2020

HOME

MDRS

Page 83
- 19 -

DRAFT

INSTRUMENT C
INSTRUMENT OF DELEGATION UNDER THE PLANNING, DEVELOPMENT AND INFRASTRUCTURE
ACT 2016, PLANNING, DEVELOPMENT AND INFRASTRUCTURE (GENERAL) REGULATIONS 2017
AND PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES, CHARGES AND CONTRIBUTIONS)
REGULATIONS 2019 OF POWERS OF AN ASSESSMENT PANEL

to refer the application for consent to, or approval of,
the proposed development to the Commissioner of
Police (the Commissioner).
13.2

14.

The power pursuant to Section 124(5) of the PDI Act, if
the Commissioner determines that the proposed
development involves the creation of fortification, to:
13.2.1

if the proposed development consists only of
the creation fortifications - refuse the
application; or

13.2.2

in any other case - impose conditions in
respect of any consent to or approval of the
proposed development prohibiting the creation
of the fortifications

•

Assessment
Manager

MDRS

Development Act

13.3

The power pursuant to Section 124(6) of the PDI Act, if
the relevant authority acting on the basis of a
determination of the Commissioner under Section
124(2) of the PDI Act refuses an application or imposes
conditions in respect of a development authorisation, to
notify the applicant that the application was refused, or
the conditions imposed, on the basis of a determination
of the Commissioner under Section 124 of the PDI Act.

Assessment
Manager

•

MDRS

13.4

The power pursuant to Section 124(7) of the PDI Act, if
a refusal or condition referred to in Section 124(5) of
the PDI Act is the subject of an appeal under the PDI
Act to apply to the Court to be joined as a party to the
appeal.

Assessment
Manager

•

MDRS

This power is to
commence an
appeal against a
deemed approval.

Based on other
existing D Act
sub-delegations,
recommend subdelegation to
MDRS if head
delegation is
made to
Assessment
Manager

Time Within Which Decision Must be Made
14.1

The power pursuant to Section 125(6) of the PDI Act to
form the opinion and consider that the relevant
application for planning consent should have been
refused and apply to the Court for an order quashing
the consent.

We do recommend
it be delegated,
particularly as
appeals must be
commenced within
one month.
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In relation to how
the delegation is
made, we refer to
Item 11.3, i.e. a
delegation to
Assessment
Manager or MDRS
14.2

15.

16.

The power pursuant to Section 125(7) of the Act to
apply to the Court for an extension of time to make an
application under Section 125(6) of the Act.

As per 14.1

As per 14.1

Determination of Application
15.1

The power pursuant to Section 126(1) of the PDI Act to,
on making a decision on an application under Part 7 of
the PDI Act, give notice of the decision in accordance
with the regulations (and, in the case of a refusal, to
include in the notice the reasons for the refusal and any
appeal rights that exist under the PDI Act).

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOPP
SPP
AC
ASODS
SO

15.2

The power pursuant to Section 126(3) of the PDI Act to,
on the delegate’s own initiative or on the application of
a person who has the benefit of any relevant
development authorisation, extend a period prescribed
under Section 126(2) of the PDI Act.

Assessment
Manager

•
•

MDRS
TLP

Conditions
16.1

The power pursuant to Section 127(1) of the PDI Act to
make a decision subject to such conditions (if any) as
the delegate thinks fit to impose in relation to the
development.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

16.2

The power pursuant to Section 127(2)(c) of the PDI Act
to vary or revoke a condition in accordance with an
application under Part 7 of the PDI Act.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
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17.

16.3

The power pursuant to Section 127(4) of the PDI Act,
subject to Sections 127(6) and (8) of the PDI Act, if a
development authorisation provides for the killing,
destruction or removal of a regulated tree or a
significant tree, to apply the principle that the
development authorisation be subject to a condition
that the prescribed number of trees (of a kind
determined by the delegate) must be planted and
maintained to replace the tree (with the cost of planting
to be the responsibility of the applicant or any person
who acquires the benefit of the consent and the cost of
maintenance to be the responsibility of the owner of the
land).

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

16.4

The power pursuant to Section 127(6) of the PDI Act to,
on the application of the applicant, determine that a
payment of an amount calculated in accordance with
the regulations be made into the relevant fund in lieu of
planting 1 or more replacement trees under Section
127(4) of the PDI Act.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

16.5

The power pursuant to Section 127(8)(b) of the PDI Act
to:

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•

MDRS
TLB
TLP

16.5.1

determine that it is appropriate to grant an
exemption under Section 127(8)(b) of the PDI
Act in a particular case after taking into
account any criteria prescribed by the
regulations and provided the Minister concurs
in the granting of the exemption;

16.5.2

to seek the Minister’s concurrence to grant an
exemption under Section 127(8)(b) of the PDI
Act.

Variation of Authorisation
17.1

The power pursuant to Section 128(2)(d) of the PDI Act
to approve an application for a variation to a
development authorisation previously given under the
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PDI Act, which seeks to extend the period for which the
relevant authorisation remains operative.

18.

Based on current
sub-delegations
for s 40(3)
Development Act

Requirement to Up-grade

No delegations
required under
Item 18 if standing
referral of
applications for
building consent is
made to Council.

18.1

The power pursuant to Section 134(1) of the PDI Act to
form the opinion that the building is unsafe, structurally
unsound or in an unhealthy condition.

N/A

N/A

18.2

The power pursuant to Section 134(1) of the PDI Act, if:

N/A

N/A

N/A

N/A

18.2.1

an application for a building consent relates to:
18.2.1.1 building work in the nature of an
alteration to a building constructed
before the date prescribed by
regulation for the purposes of
Section 134(1) of the PDI Act; or
18.2.1.2 a change of classification of a
building; and

18.2.2

the building is, in the opinion of the delegate,
unsafe, structurally unsound or in an unhealthy
condition,

to require that building work that conforms with the
requirements of the Building Rules be carried out to the
extent reasonably necessary to ensure that the building
is safe and conforms to proper structural and health
standards.
18.3

The power pursuant to Section 134(2) of the PDI Act,
when imposing a requirement under Section 134(1) of
the PDI Act, to specify (in reasonable detail) the
matters under Section 134(1)(b) of the PDI Act that
must, in the opinion of the delegate, be addressed.

City of Marion Instrument of Delegation

4 December 2020

HOME

Page 87
- 23 -

DRAFT

INSTRUMENT C
INSTRUMENT OF DELEGATION UNDER THE PLANNING, DEVELOPMENT AND INFRASTRUCTURE
ACT 2016, PLANNING, DEVELOPMENT AND INFRASTRUCTURE (GENERAL) REGULATIONS 2017
AND PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES, CHARGES AND CONTRIBUTIONS)
REGULATIONS 2019 OF POWERS OF AN ASSESSMENT PANEL

18.4

18.5

The power pursuant to Section 134(3) of the PDI Act to
impose a requirement under Section 134(1) of the PDI
Act:
18.4.1

subject to Section 134(3)(b) of the PDI Act - on
the basis that the relevant matters must be
addressed as part of the application before the
relevant authority will grant building consent;
and

18.4.2

in cases prescribed by the regulations - as a
condition of the building consent that must be
complied with within a prescribed period after
the building work to which the application for
consent relates is completed

The power pursuant to Section 134(4) of the PDI Act if:
18.5.1

an application is made for building consent for
building work in the nature of an alteration of a
class prescribed by the regulations; and

18.5.2

the delegate is of the opinion that the affected
part of the building does not comply with the
performance requirements of the Building
Code or a Ministerial building standard in
relation to access to buildings, and facilities
and services within buildings, for people with
disabilities,

N/A

N/A

N/A

N/A

N/A

N/A

to require that building work or other measures be
carried out to the extent necessary to ensure that the
affected part of the building will comply with those
performance requirements of the Building Code or the
Ministerial building standard (as the case may be).
18.6

The power pursuant to Section 134(5) of the PDI Act to
impose a requirement under Section 134(4) of the PDI
Act:
18.6.1

subject to Section 134(5)(b) of the PDI Act - on
the basis that the building work or other
measures to achieve compliance with the
relevant performance requirements must be
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addressed before the relevant authority will
grant building consent; and
18.6.2

19.

20.

in cases prescribed by the regulations - as a
condition of the building consent that must be
complied with within a prescribed period after
the building work to which the application for
consent relates is completed.

Cancellation of Development Authorisation
19.1

The power pursuant to Section 143(1) of the PDI Act to,
on the application of a person who has the benefit of
the authorisation, cancel a development authorisation
previously given by the relevant authority.

Assessment
Manager

•

MDRS

19.2

The power pursuant to Section 143(2) of the PDI Act to
make a cancellation under Section 143(1) of the PDI
Act subject to such conditions (if any) as the delegate
thinks fit to impose.

Assessment
Manager

•

MDRS

Assessment
Manager

•

MDRS

Professional Advice to be Obtained in Relation to Certain
Matters
20.1

The power pursuant to Section 235(1) of the PDI Act,
to, in the exercise of a prescribed function, rely on a
certificate of a person with prescribed qualifications.

(this is unlikely to
be a necessary
delegation, as
mostly it relates to
building consent,
but CAP may wish
to delegate in case
there are any
matters arising in
future regulations
that may be
delegable)
20.2

The power pursuant to Section 235(2) of the PDI Act to
seek and consider the advice of a person with
prescribed qualifications, or a person approved by the
Minister for that purpose, in relation to a matter arising
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under the PDI Act that is declared by regulation to be a
matter on which such advice should be sought.
21.

General Transitional Schemes for Panels
21.1

22.

The power pursuant to Clause 12(7) of Schedule 8 of
the PDI Act, to
21.1.1

adopt any findings or determinations of a
council development assessment panel under
the repealed Act that may be relevant to an
application made before the relevant day
under the repealed Act; and

21.1.2

adopt or make any decision (including a
decision in the nature of a determination),
direction or order in relation to an application
made before the relevant day under the
repealed Act; and

21.1.3

deal with any matter that is subject to a
reserved decision under the repealed Act
before the relevant day; and

21.1.4

deal with any requirement or grant any
variation imposed or proposed in connection
with an application made before the relevant
day under the repealed Act; and

21.1.5

deal with any requirement or grant any
variation imposed or proposed in connection
with an application made before the relevant
day under the repealed Act.

N/A

N/A

Continuation of Processes

This Clause will not
become
operational.
Delegations are
not required for
Item 22.

22.1

N/A

The power pursuant to Clause 18(2) of Schedule 8 of
the PDI Act, to:
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22.1.1

adopt any findings or determinations of a
relevant authority under the repealed Act that
may be relevant to an application to which
Clause 18(1) of Schedule 8 of the PDI Act
applies; and

22.1.2

adopt or make any decision (including a
decision in the nature of a determination),
direction or order in relation to an application
to which Clause 18(1) of Schedule 8 of the PDI
Act applies; and

22.1.3

deal with any matter that is subject to a
reserved decision under the repealed Act
before the designated day; and

22.1.4

deal with any requirement or grant any
variation imposed or proposed in connection
with an application to which Clause 18(1) of
Schedule 8 of the PDI Act applies; and

22.1.5

take any other step or make any other
determination authorised by the regulations, or
that is reasonably necessary to promote or
ensure a smooth transition on account of the
transfer of functions, powers or duties under
Clause 18 of Schedule 8 of the PDI Act.

PLANNING, DEVELOPMENT AND INFRASTRUCTURE (GENERAL)
REGULATIONS 2017
23.

Accredited Professionals

Delegation

Sub-delegation

23.1

It is not
necessary to
delegate this
power if
standing
referral to
Council is
made.

N/A

The power pursuant to Regulation 25(7)(c) of the Planning,
Development and Infrastructure (General) Regulations
2017 (the General Regulations) to form the opinion and
be satisfied, on the basis of advice received from the
accreditation authority under the Planning, Development
and Infrastructure (Accredited Professionals) Regulations
2019, a relevant professional association, or other relevant
registration or accreditation authority, that a person has
engineering or other qualifications that qualify the person to
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act as a technical expert under Regulation 25 of the
General Regulations.
24.

Verification of Application
24.1

The power pursuant to Regulation 31(1) of the General
Regulations, on the receipt of an application under Section
119 of the PDI Act, and in addition to any other requirement
under the General Regulations, to, in order to ensure that
an application has been correctly lodged and can be
assessed in accordance with the PDI Act:
Assessment
Manager

•
•
•
•
•

24.1.2.1 whether the development involves 2 or
more elements and, if so, identify each
of those elements for the purposes of
assessment against the provisions of the
Planning and Design Code; and

Assessment
Manager

Per 24.1.1

24.1.2.2 the category or categories of
development that apply for the purposes
of development assessment; and

Assessment
Manager

Per 24.1.1

24.1.3

determine whether the relevant authority is the
correct entity to assess the application under the
PDI Act; and

Assessment
Manager

Per 24.1.1

24.1.4

if the relevant authority is the correct entity to
assess the application (or any part of the
application):
Assessment
Manager

Per 24.1.1

24.1.1

determine the nature of the development; and

24.1.2

if the application is for planning consent determine:

24.1.4.1 check that the appropriate documents
and information have been lodged with
the application; and

City of Marion Instrument of Delegation

4 December 2020

HOME

MDRS
TLP
SDOP
DOP
SPP

Page 92
- 28 -

DRAFT

INSTRUMENT C
INSTRUMENT OF DELEGATION UNDER THE PLANNING, DEVELOPMENT AND INFRASTRUCTURE
ACT 2016, PLANNING, DEVELOPMENT AND INFRASTRUCTURE (GENERAL) REGULATIONS 2017
AND PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES, CHARGES AND CONTRIBUTIONS)
REGULATIONS 2019 OF POWERS OF AN ASSESSMENT PANEL

24.1.5

24.1.4.2 confirm the fees required to be paid at
that point under the Planning,
Development and Infrastructure (Fees,
Charges and Contributions)
Regulations 2019; and

Assessment
Manager

•
•
•
•
•
•
•
•

24.1.4.3 provide an appropriate notice via the SA
planning portal; and

Assessment
Manager

Per 24.1.1

if the relevant authority is not the correct entity to
assess the application (or any part of the
application):

Assessment
Manager

Per 24.1.1

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

24.1.5.1 provide the application (or any relevant
part of the application), and any relevant
plans, drawings, specifications and other
documents and information in its
possession, to the entity that the
delegate considers to be the correct
relevant authority in accordance with any
practice direction; and
24.1.5.2 provide an appropriate notice via the SA
planning portal.
25.

Application and Further Information
25.1

26.

The power pursuant to Regulation 33(4) of the General
Regulations to seek clarification about any document or
information that has been provided by the applicant.

Amended Applications
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27.

26.1

The power pursuant to Regulation 35(3) of the General
Regulations if an application is varied following referral
under Division 2 or giving of notice under Division 3, to, if
the variations are not substantial, consider the application
without the need to repeat an action otherwise required
under Division 2 or Division 3.

Assessment
Manager

•
•
•
•
•

26.2

The power pursuant to Regulation 35(4) of the General
Regulations if a variation would change the essential nature
of a proposed development (as referred to in Section
119(9)(a) of the PDI Act), to agree with the applicant to
proceed with the variation on the basis that the application
(as so varied) will be treated as a new application under the
General Regulations.

Assessment
Manager

Per 26.1

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

Assessment
Manager

•
•
•
•
•

MDRS
TLP
AC
ASODS
SO

MDRS
TLP
SDOP
DOP
SPP

Withdrawing/Lapsing Applications
27.1

The power pursuant to Regulation 38(1) of the General
Regulations if an application is withdrawn by the applicant
under Section 119(14) of the PDI Act, to notify:

27.1.1

any agency to which the application has been
referred under Division 2 of the General
Regulations; and

27.1.2

any person who has made a representation in
relation to the application under Division 3 of the
General Regulations,

of the withdrawal.
27.2

The power pursuant to Regulation 38(3) of the General
Regulations before taking action to lapse an application
under Regulation 38(2) of the General Regulations, to:
27.2.1

take reasonable steps to notify the applicant of the
action under consideration; and
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27.2.2

28.

•
•

This power
relates to how
the delegate
will choose to
conduct
ongoing court
proceedings.
Out of an
abundance of
caution, we
recommend it
be delegated
as per 11.3
(i.e. to
Assessment
Manger or
MDRS)

• MDRS

Assessment
Manager

•
•
•
•
•

MDRS
TLP

The power pursuant to Regulation 40 of the General
Regulations to, subject to Section 214(14) of the PDI Act,
by notice in writing to the applicant, decline to deal with the
application until any proceedings under the PDI Act have
been concluded.

Additional Information or Amended Plans
29.1

30.

Assessment
Manager

Court Proceedings
28.1

29.

allow the applicant a reasonable opportunity to
make submissions to the delegate (in a manner
and form determined by the delegate) about the
proposed course of action.

The power pursuant to Regulation 42(1) of the General
Regulations if a delegate has referred an application to a
prescribed body under Division 1 of the General
Regulations and the relevant authority subsequently
receives additional information, or an amended plan,
drawing or specification, which is materially relevant to the
referral, or to any report obtained as part of the referral
process, to repeat the referral process.

Building Matters
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30.1

The power pursuant to Regulation 45(1) of the General
Regulations to, if in assessing an application for building
consent, the delegate considers that:
30.1.1

a proposed performance solution within the
meaning of the Building Code requires assessment
against a performance requirement of the Building
Code which provides for the intervention of a fire
authority; or

30.1.2

the proposed development is at variance with a
performance requirement of the Building Code
which provides for the intervention of a fire
authority; or

30.1.3

special problems for fire fighting could arise due to
hazardous conditions of a kind described in
Section E of the Building Code,

Council is
made.
N/A

N/A

refer the application to the relevant fire authority for
comment and report unless the fire authority indicates to
the delegate that a referral is not required.
30.2

The power pursuant to Regulation 45(2) of the General
Regulations, if a report is not received from the fire authority
on a referral under Regulation 45(1) of the General
Regulations within 20 business days, to presume that the
fire authority does not desire to make a report.

N/A

N/A

30.3

The power pursuant to Regulation 45(3) of the General
Regulations to have regard to any report received from a
fire authority under Regulation 45 of the General
Regulations.

N/A

N/A

30.4

The power pursuant to Regulation 45(4) of the General
Regulations, if, in respect of an application referred to a fire
authority under Regulation 45 of the General Regulations,
the fire authority:

N/A

N/A

30.4.1

recommends against the granting of building
consent; or
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30.4.2

concurs in the granting of consent on conditions
specified in its report,

but the delegate:
30.4.3

proposes to grant building consent despite a
recommendation referred to in Regulation 45(4)(a)
of the General Regulations; or

30.4.4

does not propose to impose the conditions referred
to in Regulation 45(b) of the General Regulations,
or proposes to impose the conditions in varied
form, on the grant of consent,

to:

30.5

31.

30.4.5

refer the application to the Commission; and

30.4.6

not grant consent unless the Commission concurs
in the granting of the consent.

The power pursuant to Regulation 45(5) of the General
Regulations to provide to the Commission a copy of any
report received from a fire authority under Regulation 45(1)
of the General Regulations that relates to an application
that is referred to the Commission under the PDI Act.

N/A

N/A

Preliminary Advice and Agreement (Section 123)
31.1

The power pursuant to Regulation 46(6) of the General
Regulations, if:
31.1.1

the delegate permits an applicant to vary an
application under Section 119(9) of the PDI Act;
and

Assessment
Manager

•
•
•
•
•

31.1.2

the delegate determines that the application no
longer accords with the agreement indicated by the
prescribed body,

Assessment
Manager

Per 31.1.1

to refer the application (unless withdrawn) to the prescribed
body:
City of Marion Instrument of Delegation
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31.2

31.1.3

to obtain a variation to the agreement under
Section 123 of the PDI Act; or

Assessment
Manager

Per 31.1.1

31.1.4

to obtain a response from the prescribed body for
the purposes of Section 122 of the PDI Act.

Assessment
Manager

Per 31.1.1

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

Assessment
Manager

•
•

MDRS
TLP

The power pursuant to Regulation 46(7) of the General
Regulations if:

31.2.1

an application is withdrawn by the applicant; and

31.2.2

the applicant sought to rely on an agreement under
Section 123 of the PDI Act in connection with the
application,

to notify relevant prescribed body of the withdrawal.
31.3

The power pursuant to Regulation 46(8) of the General
Regulations, if:

31.3.1

an application is lapsed by a relevant authority
under Regulation 38 of the General Regulations;
and

31.3.2

the applicant sought to rely on an agreement under
Section 123 of the PDI Act in connection with the
application,

to notify the relevant prescribed body of the lapsing.
31.4

The power pursuant to Regulation 46(9) of the General
Regulations, if:
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31.4.1

an applicant seeks to rely on an agreement under
Section 123 of the PDI Act in connection with the
application; and

31.4.2

a notice of a decision on the application is issued
by the delegate under Regulation 57 of the
General Regulations,

•
•
•
•
•
•

SDOP
DOP
SPP
AC
ASODS
SO

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

to provide a copy of the notice to the prescribed body within
5 business days after the notice is given to the applicant
under Regulation 57 of the General Regulations.
32.

Notification of Application of Tree-damaging Activity to Owner
of Land
32.1

The power pursuant to Regulation 48 of the General
Regulations, if an owner of land to which an application for
a tree-damaging activity in relation to a regulated tree
relates is not a party to the application, to:
32.1.1

32.1.2

give the owner notice of the application within
5 business days after the application is made; and

give due consideration in the delegate’s
assessment of the application to any submission
made by the owner within 10 business days after

City of Marion Instrument of Delegation
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the giving of notice under Regulation 48 of the
General Regulations.
33.

DOP
SPP

•
•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
DCO
AC
ASODS
SO

Public Inspection of Applications
33.1

34.

•
•

The power pursuant to Regulation 49(3) of the General
Regulations to request a person verify information in such
manner as the delegate thinks fit.

Assessment
Manager

Representations

Powers in
Item 34 do not
require
delegation
unless the
Panel is
considering
delegating to
Assessment
Manger the
power to
determine
applications in
relation to
which
representors
wish to be
heard.

34.1

N/A

The power pursuant to Regulation 50(5) of the General
Regulations to, if the delegate considers that it would assist
the delegate in making a decision on the application, allow
a person:
34.1.1

N/A

who has made a representation under Regulation
50(1) of the General Regulations in relation to
development being assessed under Section 107 of
the PDI Act; and
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34.1.2

who has indicated an interest in appearing before
the delegate,

an opportunity (at a time determined by the delegate) to
appear personally or by representative before the delegate
to be heard in support of the representation that has been
made under Regulation 50(1) of the General Regulations.
35.

Response by Applicant
35.1

36.

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

The power pursuant to Regulation 57(4)(a) of the General
Regulations to endorse a set of any approved plans and
other relevant documentation with an appropriate form of
authentication.

Assessment
Manager

•
•
•
•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
AC
ASODS
SO

Assessment
Manager

Per 5.1.1.1

Consideration of Other Development Authorisations
37.1

38.

Assessment
Manager

Notice of Decision (Section 126(1))
36.1

37.

The power pursuant to Regulation 51(1) of the General
Regulations to allow a response to a representation by the
applicant to be made within such longer period as the
delegate may allow.

The power pursuant to Regulation 60 of the General
Regulations, to, in deciding whether to grant a development
authorisation, take into account any prior development
authorisation that relates to the same proposed
development under the PDI Act, and any conditions that
apply in relation to that prior development authorisation.

Certificate of Independent Technical Expert in Certain Cases
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Council is
made
38.1

39.

The power pursuant to Regulation 61(4)(c) of the General
Regulations to form the opinion and be satisfied on the
basis of advice received from the accreditation authority
under the Planning, Development and Infrastructure
(Accredited Professionals) Regulations 2019, a relevant
professional association, or another relevant registration or
accreditation authority, that a person has engineering or
other qualifications, qualify the person to act as a technical
expert under this regulation.

N/A

N/A

Assessment
Manager

This is the power
to determine
which Council
phone number
and email
address are to be
the phone
number for urgent
work

Urgent Work
39.1

The power pursuant to Regulation 63(1) of the General
Regulations to,

This power is
also delegated by
Council in
Instrument B and
the Assessment
Manager in
Instrument D.
It is important that
each is
consistent, so
that only one
phone number
and email
address are
provided.
We strongly
recommend this
sub-delegation (if
sub-delegated)
City of Marion Instrument of Delegation
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be to the same
position in
instruments B
and D

40.

determine a telephone number determined for the
purposes of Regulation 63(1)(a) of the General
Regulations; and

39.1.2

determine the email address for the purposes of
Regulation 63(1)(b) of the General Regulations.

39.2

The power pursuant to Regulation 63(2) of the General
Regulations to, for the purposes of Section 135(2)(c) of the
PDI Act, allow a longer period.

Assessment
Manager

•
•
•
•

MDRS
TLB
SDOB
DOB

39.3

The power pursuant to Regulation 63(3) of the General
Regulations to, for the purposes of Section 135(2)(c) of the
PDI Act, allow a longer period.

Assessment
Manager

•
•
•
•

MDRS
TLB
SDOB
DOB

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

The power pursuant to Regulation 76(2) of the General
Assessment
Regulations, if a report is not received from the Commission Manager
within 20 business days from the day on which the
application is lodged under Regulation 29 of the General
Regulations or within such longer period as the
Commission may require by notice to the relevant authority,
to presume that the Commission does not desire to make a
report.

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Variation of Authorisation (Section 128)
40.1

41.

39.1.1

The power pursuant to Regulation 65(1) of the General
Regulations to, for the purposes of Section 128(2)(b) of the
PDI Act, if a person requests the variation of a development
authorisation previously given under the Act (including by
seeking the variation of a condition imposed with respect to
the development authorisation) to form the opinion and be
satisfied that the variation is minor in nature, and approve
the variation.

Advice from Commission
41.1
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42.

Underground Mains Area
42.1

43.

44.

The power pursuant to Regulation 78(3) of the General
Regulations, if an application relates to a proposed
development that involves the division of land within, or
partly within, an underground mains area (even if the area
is declared as such after the application is lodged with the
relevant authority), to require, as a condition on its decision
on the application, that any electricity mains be placed
underground.

Assessment
Manager

•
•
•

MDRS
TLP
SDOP

MDRS
TLP
SDOP
DOP
SPP

Plans for Residential Alterations, Additions and New
Dwellings
43.1

The power pursuant to Clause 2(d)(ii)(B) of Schedule 8 of
the General Regulations to form the belief that the allotment
is, or may have been, subject to site contamination as a
result of a previous use of the land or a previous activity on
the land or in the vicinity of the land.

Assessment
Manager

•
•
•
•
•

43.2

The power pursuant to Clause 2(d)(ii)(D) of Schedule 8 of
the General Regulations to be satisfied a site contamination
audit report (within the meaning of the Environment
Protection Act 1993) is not required.

Assessment
Manager

Per 43.1

Plans for Building Work

Not necessary
to delegate
any powers or
functions
under Item 45
if standing
referral to
Council is
made.

44.1

N/A

The power pursuant to Clause 4(3) of Schedule 8 of the
General Regulations, in relation to an application for
building consent for development consisting of or
involving an alteration to a building, if:
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44.1.1

the applicant is applying for a change in the
classification of the building to a classification
other than Class 10 under the Building Code; or

44.1.2

the building was erected before 1 January 1974
and the applicant is applying for a classification
other than Class 10 under the Building Code to
be assigned to the building,

to require the application to be accompanied by such
details, particulars, plans, drawings, specifications and
other documents (in addition to the other documents
required to accompany the application) as the delegate
reasonably requires to show that the entire building will, on
completion of the building work, comply with the
requirements of the PDI Act and the General Regulations
for a building of the classification applied for or with so
many of those requirements as will ensure that the building
is safe and conforms to a proper structural standard.

PLANNING, DEVELOPMENT AND INFRASTRUCTURE (FEES,
CHARGES AND CONTRIBUTIONS) REGULATIONS 2019
45.

Calculation or Assessment of Fees
45.1

The power pursuant to Regulation 5(1) of the PDI (Fees,
Charges and Contributions) Regulations 2019 (the Fees
Regulations) in relation to an application which is duly
lodged with the council under a related set of regulations
(including via the SA planning portal):

45.1.1

to require the applicant to provide such information
as the delegate may reasonably require to
calculate any fee payable under the Fees
Regulations or a related set of regulations; and

45.1.2

to make any other determination for the purposes
of the Fees Regulations or a related set of
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regulations (even if the assessment panel is not a
relevant authority).

46.

45.2

The power pursuant to Regulation 5(2) of the Fees
Regulations, if the delegate is acting under Regulation 5(1)
of the Fees Regulations, or as the delegate of a relevant
authority, believes that any information provided by an
applicant is incomplete or inaccurate, to calculate any fee
on the basis of estimates made by the delegate.

Assessment
Manager

Per 45.1

45.3

The power pursuant to Regulation 5(3) of the Fees
Regulations to, at any time, and despite an earlier
calculation or acceptance of an amount in respect of the
fee, reassess a fee payable under the Fees Regulations or
a related set of regulations.

Assessment
Manager

Per 45.1

Assessment
Manager

•

Waiver or Refund of Fee
46.1

The power pursuant to Regulation 7 of the Fees
Regulations to, as the delegate considers appropriate to do
so:
46.1.1

waive the payment of the fee, or the payment of
part of the fee; or

46.1.2

refund the whole or a part of the fee.

MDRS

PLANNING AND DESIGN CODE
47.

48.

Procedural Matter

Delegation

Sub-delegation

47.1

Assessment
Manager

•
•
•
•
•

The power pursuant to and in accordance with the
Planning and Design Code (the PD Code) to form the
opinion development is of a minor nature only and will not
unreasonably impact on the owners or occupiers of land
in the locality of the site of the development and therefore
is excluded from the operation of Sections 107(3) and (4)
of the PDI Act.

Procedural Referrals

City of Marion Instrument of Delegation
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48.1

The power pursuant to and in accordance with the PD
Code to form the opinion development is minor in nature
and would not warrant a referral when considering the
purpose of the referral.

48.2

The power pursuant to and in accordance with the PD
Code to form the opinion and deem:

48.2.1

alteration to an existing access or public road
junction;

48.2.2

development that changes the nature of
vehicular movements or increases the number
or frequency of movements through an existing
access,

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

to be minor.

49.

48.3

The power pursuant to and in accordance with the PD
Code to form the opinion an alteration or extension of an
existing dwelling is minor.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

48.4

The power pursuant to and in accordance with the PD
Code to form the opinion development is minor in nature
or like for like maintenance and would not warrant a
referral when considering the purpose of the referral.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

Referral Body: Minister Responsible for the Administration
of the Aquaculture Act 2001
49.1

The power pursuant to and in accordance with Part 9.4 of
the PD Code to form the opinion that aquaculture
development which involves an alteration to an existing
or approved development is minor in nature.

City of Marion Instrument of Delegation
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STATE PLANNING COMMISSION PRACTICE DIRECTION 3 (NOTIFICATION OF PERFORMANCE
ASSESSED DEVELOPMENT APPLICATIONS) 2019
50.

Responsibility to Undertake Notification
50.1

51.

The power pursuant to clause 6(4) of the State Planning
Commission Practice Direction 3 (Notification of
Performance Assessed Development Applications) 2019
(PD3), should the applicant request the relevant authority
to place the notice on the land and pay the relevant fee,
to (either personally or by engagement of a contractor)
give notice of the application to members of the public by
notice placed on the relevant land in accordance with
Section 107(3)(a)(ii) of the PDI Act.

Assessment
Manager

For Assessment
Manager to
consider whether
other position(s)
to planning staff
are appropriate
for subdelegation (i.e.
the position(s)
most likely to
physically attend
the site and affix
the sign), or
whether other
position(s) will
perform this task
at the direction of
a delegate/subdelegate from the
planning team

Assessment
Manager

•
•
•
•
•

Preparing for Notification
51.1

The power pursuant to clause 8 of PD3, if the applicant
has confirmed they accept responsibility to place a notice
on the land as per clause 6(3)(a) of PD3, to, at least 4
business days prior to the commencement of the
notification period:

51.1.1

give notice of the anticipated commencement
date and of the notification period to the
applicant; and

City of Marion Instrument of Delegation
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52.

51.1.2

provide the applicant with a copy of the content
of the notice to be placed on the relevant land in
PDF format; and

51.1.3

advise the applicant of the position and number
of notice(s) to be erected on the land in
accordance with clause 10 of PD3.

Notice on Land
52.1

The power pursuant to clause 10(2) of PD3, in relation to
clause 10(2) of PD3, to determine the most appropriate
position for the notice on the land in order to provide for
maximum visibility from a public road, and in cases
where the relevant land has more than 1 frontage to a
public road, to determine that more than 1 notice must be
erected on each of the public road frontages to ensure
that notice of the development is reasonably apparent to
members of the public.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

STATE PLANNING COMMISSION PRACTICE DIRECTION (APPOINTMENT OF ADDITIONAL MEMBERS
TO ASSESSMENT PANEL) 2019
53.

Qualifications and Experience of Additional members
53.1

The power pursuant to clause 4(6) of the State Planning
Commission Practice Direction (Appointment of
Additional Members to Assessment Panel) 2019 (PD5)
where the delegate forms the view that additional expert
advice is required for an application which requires
assessment of a matter listed in Column 1 of PD5, to
engage an additional assessment panel member
provided that person maintains both the minimum
experience detailed in Column 2 of PD5, as well as the
minimum qualification listed in Column 3 of PD5.

Not delegated

Not subdelegated

53.2

The power pursuant to clause 4(7) of PD5 to be satisfied
of the minimum experience and qualifications of an
additional assessment panel member.

Not delegated

Not subdelegated

STATE PLANNING COMMISSION PRACTICE DIRECTION (SCHEME TO AVOID CONFLICTING
REGIMENS) 2019
54.

Scheme Provisions
City of Marion Instrument of Delegation
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54.1

The power pursuant to clause 5(1) of the State Planning
Commission Practice Direction (Scheme to Avoid
Conflicting Regimens) 2019 (PD6), to in undertaking a
planning assessment or imposing controls, including
through the imposition of conditions of planning consent,
ensure that such assessment or controls do not conflict
or duplicate matters dealt with or addressed under
licencing or regulatory regimens under another Act.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP

54.2

The power pursuant to clause 5(3) of PD6 to, where the
delegate is uncertain whether a matter conflicts with, or
duplicates a matter dealt with under a licencing or
regulatory regime under another Act, to seek the advice
of that authority or agency.

Assessment
Manager

•
•
•
•
•

MDRS
TLP
SDOP
DOP
SPP
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SCHEDULE OF CONDITIONS

CONDITIONS OR LIMITATIONS
APPLICABLE TO DELEGATIONS
CONTAINED IN THIS INSTRUMENT

[Instructions for use: any conditions or limitations which apply to delegations under this Act should
be inserted here – DELETE this note once conditions/limitations are entered. If no conditions apply
insert ‘NIL’]

Paragraph(s) in
instrument to which
conditions/limitations
apply
Nil

City of Marion Instrument of Delegation

Conditions / Limitations

Nil

4 December 2020
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Draft Wording to Delegate Powers of an Assessment Panel as
a Relevant Authority under the Planning, Development
and Infrastructure Act 2016
[To accompany Instrument C]
1.

In exercise of the power contained in Section 100 of the Planning, Development and
Infrastructure Act 2016 the powers and functions under the Planning, Development
and Infrastructure Act 2016 and statutory instruments made thereunder contained in
the proposed Instrument of Delegation (annexed to the Report dated [X] and entitled
[Y] and marked [###]) are hereby delegated this [insert day] of [insert month] 20[ ] to
[insert person/body/position] subject to the conditions and/or limitations, if any,
specified herein or in the Schedule of Conditions in the proposed Instrument of
Delegation.

2.

Such powers and functions may be further delegated by [insert person/body/position]
in accordance with Section 100(2)(c) of the Planning. Development and Infrastructure
Act 2016 as the [insert person/body/position] sees fit, unless otherwise indicated
herein or in the Schedule of Conditions contained in the proposed Instrument of
Delegation.

HOME
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Standing referral for CAP to delegate building consent applications to Council
1) The City of Marion Council Assessment Panel (Panel) determines to act under Section
99(1)(b) of the Planning, Development and Infrastructure Act 2016 (the Act) in relation to
all development applications received by it that involve the performance of building work.
2) Pursuant to Section 99(1)(c) of the Act, where the Panel has determined to act under
Section 99(1)(b) of the Act, the Panel refers the assessment of the development in respect
of the Building Rules to the Corporation of the City of Marion.

HOME
JFC\5.2 ATTACHMENT II - DRAFTING WORDING FOR A STANDING REFERRAL OF BRC TO COUNCIL
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CITY OF MARION COUNCIL ASSESSMENT PANEL
REVIEW OF DECISION OF ASSESSMENT MANAGER
Prescriptive

1.

2.

LEGISLATIVE FRAMEWORK
1.1

This Policy applies in addition to the statutory requirements for the review by the
Council Assessment Panel (Panel) of a decision of an Assessment Manager as
set out in Part 16, Division 1 of the Planning, Development and Infrastructure Act
2016 (Act).

1.2

This Policy shall be reviewed every 12 months and following any change to the
relevant legislation.

COMMENCING A REVIEW
2.1

An application for review in relation to a development application or development
authorisation may only be commenced by the applicant for the development
authorisation.

2.2

An application for review must relate to a Prescribed Matter in relation to which
the Assessment Manager was the relevant authority.

2.3

A “Prescribed Matter” means:

2.4

2.3.1

any assessment, request, decision, direction or act of the Assessment
Manager under the Act that is relevant to any aspect of the determination
of the development application; or

2.3.2

a decision to refuse to grant development authorisation to the
application; or

2.3.3

the imposition of conditions in relation to a grant of development
authorisation; or

2.3.4

subject to any exclusion prescribed by the Planning, Development and
Infrastructure (General) Regulations 2017, any other assessment,
request, decision, direction or act of the Assessment Manager under the
Act in relation to the grant of development authorisation.

Commented [jfc1]: We have included information in this
Part which is also contained in the Act (so that an applicant
does not need to also consult the Act).

An application for review must be:
2.4.1

made using the Application to Assessment Panel for Assessment
Manager’s Decision Review (MS Word Document, 63.4 KB) (the Form);

2.4.2

lodged in a manner identified on the Form; and

2.4.3

lodged within one month of the applicant receiving notice of the
Prescribed Matter, unless the Presiding Member, in his or her discretion,
grants an extension of time.

Commented [jfc2]: The Act identifies this as a decision of
the Panel. We have recommended the Panel nominate the
Presiding Member to undertake this task for reasons of
practical expediency, but it need not, and could remain a
decision of the Panel. If so, subsequent amendments will need
to be made to Clauses 2.5.
Alternatively, the Panel could choose to delegate this function ,
in which case the last portion of clause 2.4..3 should read
“unless an extension of time has been granted”, and clause 2.5
deleted
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2.5

2.6
3.

In determining whether to grant an extension of time, the Presiding Member may
consider:
2.5.1

the reason for the delay;

2.5.2

the length of the delay;

2.5.3

whether any rights or interests of other parties would be affected by
allowing the review to be commenced out of time;

2.5.4

the interests of justice;

2.5.5

whether the applicant has, or is within time to, appeal the Prescribed
Matter to the ERD Court; and

2.5.6

any other matters the Presiding Member considers relevant.

An application for review should, upon receipt by the Panel, be notified to the
Assessment Manger within 2 business days.

APPLICANT’S DOCUMENTS
Written submission
3.1

An applicant may provide a written submission in support of his or her application
for review.

3.2

Such a submission must be received by the Presiding Member within one month
of the lodgement of the application for review, or such longer period as is
requested by the applicant and granted by the Presiding Member, in his or her
discretion.

3.3

A written submission should be marked to the attention of the Presiding Member
and lodged in a manner specified in Clause 7.

3.4

The Presiding Member should provide a copy of any written submission to the
Assessment Manager within 2 business days of its receipt.

Commented [jfc3]: This need not be the Assessment
Manager if there are concerns about the Assessment Manager
receiving applications to review his or her own decisions.
However, each Panel will need to determine a mechanism by
which Council staff are advised of the review in order to
commence compiling the relevant documents for the Panel.
Commented [jfc4]: We have nominated 2 business days for
all notifications. However, 2 days is not prescribed, and these
timeframes can be amended as each Panel sees fit, or
removed altogether.
Commented [jfc5]: The Act does not grant an applicant a
right to provide a written submission. This option can be
deleted if a Panel would prefer.
Commented [jfc6]: This timeframe can be amended at the
discretion of each Panel. The ability to grant an extension of
time can be deleted if a Panel does not wish to offer additional
time

Additional information
3.5

An applicant may request the opportunity to place additional information and/or
materials before the Panel, by application to the Presiding Member lodged in a
manner specified in Clause 7.

3.6

Any such application must be received by the Presiding Member within one month
of the lodgement of the application for review, or such longer period as is
requested by the applicant and granted by the Presiding Member, in his or her
discretion and either attach the additional information and/or materials, or set out
the nature of the information and/or materials and by whom it has been or will be
prepared.

3.7

3.8

The Presiding Member will determine, in his or her discretion, whether to permit
the additional information and/or materials to be put before the Panel within 5
business days.
In making this decision, the Presiding Member may consider:

Commented [jfc7]: There is no obligation for a Panel to
consider new information. If a Panel determines that it will not
consider additional information, Clauses 3.5 to 3.13, 4.1.5,
4.5.3 and 4.5.4 can be deleted
Commented [jfc8]: We have nominated the Presiding
Member for this role, but it need not be. The application could
be made to the Panel instead. If so, amendments will be
required to reflect this change in Clauses 3.6 to3.13).
Commented [jfc9]: This timeframe can be amended at the
discretion of each Panel, but should be consistent with the
timeframe to provide a written submission in Clause 3.2. The
ability to grant an extension of time can be deleted if a Panel
does not wish to offer additional time.

Commented [jfc10]: We have nominated 5 business days
for all decisions of the Presiding Member (or Panel). This is not
prescribed, and can be amended as appropriate for each
Panel, or deleted alltogether.
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4.

3.8.1

the relevance of the information and/or materials to the review
application;

3.8.2

the amount of time the Panel would need to consider the additional
information and/or materials;

3.8.3

whether the information and/or materials relate to a matter which has
been the subject of a referral to a referral agency;

3.8.4

the reasons the additional information and/or materials were not put
before the Assessment Manager;

3.8.5

the interests of justice;

3.8.6

whether the information and/or materials would cause prejudice to any
party; and

3.8.7

any other matters the Presiding Member considers relevant.

3.9

The Presiding Member should advise the applicant of his or her decision within 2
business days. If the decision is to allow the provision of additional information
and/or materials, the Presiding Member should also advise the applicant of the
time within which the information and/or materials is to be provided.

3.10

Additional information provided in accordance with Clause 3.7 should be marked
to the attention of the Presiding Member and lodged in a manner specified in
Clause 7.

3.11

Upon receipt of additional information and/or materials, the Presiding Member
should provide a copy to the Assessment Manager within 2 business days.

3.12

Within 5 business days of the receipt of additional information, the Presiding
Member should determine, in his or her discretion, whether to provide a referral
agency which provided a response on the application with the opportunity to
review and respond to the additional information and/or materials, in such manner
and within such time as is determined by the Presiding Member.

3.13

Where a response is received from a referral agency, the Presiding Member
should provide a copy to the applicant and Assessment Manager within 2
business days.

MATERIALS FOR REVIEW HEARING
4.1

Within the time prescribed in clause 4.5, the Assessment Manager should collate
for the Panel:
4.1.1

all materials which were before the Assessment Manager (or delegate)
at the time of the decision on the Prescribed Matter, including but not
limited to:
4.1.1.1

application documents, reports, submissions, plans,
specifications or other documents submitted by the applicant;

4.1.1.2

internal and/or external referral responses; and

4.1.1.3

any report from Council staff or an external planning
consultant written for the Assessment Manager;

Commented [jfc11]: Clauses 4.1.1 to 4.1.3 are
discretionary. A Panel can choose to require all information in
all cases (as this Policy does), or can delete or amend clauses
4.1.1 to 4.1.3 as it sees fit.
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4.1.2

any assessment checklist used by the Assessment Manager or delegate
when making the decision on the Prescribed Matter;

4.1.3

a report prepared by the Assessment Manager (or delegate) setting out
the details of the relevant development application; the Prescribed
Matter; an assessment of any additional information and/or materials
provided by the applicant pursuant to clause 3.7 (including, where
appropriate, whether the additional information and/or materials
changes the Assessment Manager’s original decision on the Prescribed
Matter); and the reasons for the Assessment Manager (or delegate’s)
decision on the Prescribed Matter;

4.1.4

any written submission prepared by the applicant pursuant to clause 3.1;

4.1.5

such additional information or materials as the Presiding Member has
permitted to be placed before the Panel pursuant to clause 3.7; and

4.1.6

any further information requested by the Presiding Member.

4.2

After the completion of the requirements in Clause 4.1, the Assessment Manager
should assign the review application to the next available Panel meeting.

4.3

The documents identified in Clause 4.1 will be included as Annexures to the
agenda item.

4.4

The Assessment Manager should advise the applicant in writing of the time and
date of the Panel meeting at which the review application will be heard not less
than 5 business days before the meeting.

4.5

The Assessment Manager should comply with Clause 4.1 within the following
period of time:
4.5.1

one month from the lodgement of the application for review; plus

4.5.2

where the applicant is granted an extension of time to provide a written
submission pursuant to clause 3.2, the period of time granted by the
Presiding Members; plus

4.5.3

where the applicant requests the opportunity to put additional
information and/or materials before the Panel, the time taken by the
Presiding Member to determine that request and advise the applicant;
plus

4.5.4

where the Presiding Member determines to allow an applicant to put
additional information and/or materials before the Panel:

Commented [jfc12]: Or Panel
Commented [jfc13]: To provide flexibility, the policy does
not dictate that an application will be assigned to a Panel
meeting after a prescribed period of time, but only once all
necessary procedural steps have been completed.
Commented [jfc14]: It is not intended that a review
application will always be heard at the next in time Panel
meeting (which could be a matter of days away). If the agenda
for the next meeting has closed or is full, or if there would be
insufficient time for the Panel members to consider the
information provided to them, it is intended that the review
would be assigned to and heard at the meeting after the next in
time meeting.

Commented [jfc15]: This timeframe can be amended as
each Panel considers appropriate

the time allowed by the Presiding Member for those materials to be
provided; plus
the time taken to determine whether to provide those materials to a
referral agency; plus
the time allowed for the referral agency to respond; plus
4.5.5

any additional period of time granted by the Presiding Member, in his or
her discretion, upon the request of the Assessment Manager.
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5.

6.

REVIEW HEARING
5.1

On review, the Panel will consider the Prescribed Matter afresh.

5.2

The Panel will not hear from any party other than the applicant and the
Assessment Manager.

5.3

The Panel will hear from the applicant (or his or her representative), where he or
she requests to be heard.

5.4

An applicant will be allowed five minutes to address the Panel. The Presiding
Member may allow additional time at his or her discretion.

5.5

Where an applicant is heard by the Panel, the Assessment Manager will be
allowed five minutes to respond to any issues raised by the applicant. The
Presiding Member may allow additional time at his or her discretion.

5.6

Panel members may ask questions and seek clarification from the applicant
and/or Assessment Manager at the conclusion of their addresses.

5.7

Whether or not the applicant chooses to be heard by the Panel, the Assessment
Manager should be present at the Panel meeting to respond to any questions or
requests for clarification from the Panel.

5.8

Where the Decision was made by a delegate of the Assessment Manager, the
delegate may appear in place of the Assessment Manager.

5.9

Following any addresses from the applicant and/or Assessment Manager, the
Presiding Member will invite all Panel Members to speak on any matter relevant
to the review.

5.10

The Panel may resolve to defer its decision if it considers it requires additional
time, or additional information from the applicant or the Assessment Manager
(including legal or other professional advice), to make its decision.

5.11

The deferral will be to the next ordinary meeting of the Panel, or such longer
period of time as is determined by the Panel to enable the information sought to
be obtained and considered.

5.12

Where an applicant is to provide further information to a Panel pursuant to Clause
5.10, the information must be provided within the time specified by the Panel and
in a manner specified in Clause 7.

5.13

Where an Assessment Manager is to provide further information to a Panel
pursuant to Clause 5.10, a copy of the information must also be provided to the
applicant not less than 5 business days before the meeting at which it will be
considered by the Panel.

Commented [jfc16]: This can be deleted at the discretion of
each Panel, in which case the Assessment Manager will simply
respond to questions raised by the Panel in Clause 5.7 below.
If so, also delete from Clause 5.6 the words “and/or
Assessment manager”

Commented [jfc17]: This is discretionary. It may be deleted
if the Panel would prefer to hear from the Assessment
Manager in all cases.

Commented [jfc18]: Or such other period of time as is
preferred by the Panel

OUTCOME ON REVIEW HEARING
6.1

The Panel may, on a review:
6.1.1

affirm the Assessment Manager’s decision on the Prescribed Matter;

6.1.2

vary the Assessment Manager’s decision on the Prescribed Matter; or
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6.1.3
6.2

7.

An applicant should be advised in writing of the Panel’s decision (including its
reasons) by the Assessment Manager (or delegate) within 2 business days of the
Panel’s decision.

LODGING WRITTEN MATERIALS & DOCUMENTS WITH THE PANEL
7.1

8.

set aside the Assessment Manager’s decision on the Prescribed Matter
and substitute its own decision.

All documents and written communications with the Panel must be lodged via:
7.1.1

the SA Planning Portal (to the extent the Portal is able to receive such a
submission);

7.1.2

email to: [insert relevant email address]; or

7.1.3

hand-delivery or post to [insert address of principal office/address of
CAP]

Commented [AW19]: We will likely create a
‘marioncap@marion.sa.gov.au’ email account that will be
monitored by staff and then forwarded onto the Presiding
Member and Panel Members.

DRAFT RESOLUTIONS
Draft resolution 8.1 below may be adopted by Panels in order to adopt this Policy and
delegate to the Presiding Member administrative decisions regarding the manner in
which reviews will proceed.
8.1

Commented [jfc20]: The wording of these resolutions are
suggestions only, and can be amended as appropriate for each
Panel.

The Panel resolves to adopt the Policy for Assessment Panel Review of Decision
of Assessment Manager dated January 2020 (the Policy).

Draft resolutions 8.2 to 8.5 below are intended to provide guidance to Panels as to how
they might word resolutions to give effect to the decisions they make on review. Panels
may adopt this wording, or amend it as appropriate.
8.2

Resolution to affirm a decision of the Assessment Manager:
The Panel resolves to affirm the decision of the Assessment Manager
[insert description of decision, for example:]
•

that the application is not seriously at variance with the Planning
and Design Code (disregarding minor variations) and that
planning consent be granted to DA No [insert] for [insert nature
of development] subject to the [insert number] of conditions
imposed by the Assessment Manager

•
• that DA No [insert] is classified as code assessed (performance
assessed)
development
•

8.3

that the application is not seriously at variance with the
Planning and Design Code (disregarding minor variations), but
that DA No. [insert] does not warrant planning consent for the
following reasons:

Resolution to vary a decision of the Assessment Manager:
The Panel resolves to vary the decision of the Assessment Manager in
relation to DA No [insert] by deleting condition [insert number] of
planning consent and replacing it with the following condition:
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[insert varied condition]
8.4

Resolution to set aside a decision of the Assessment Manager:
The Panel resolves to set aside the decision of the Assessment Manager
to [insert description of decision being reversed, for example, refuse
planning consent to DA No [insert]] and substitute the following decision:
•

8.5

DA No [insert] is not seriously at variance with the Planning and
Design Code (disregarding minor variations) and that planning
consent is granted to the application subject to the following
conditions:

Resolution to defer review hearing:
The Panel resolves to defer its decision in relation to its review of the
decision of the Assessment Manager to [insert description of the
decision] in relation to DA No [insert] until:
•

the next ordinary meeting of the Panel;

•

the next ordinary meeting of the Panel after [insert additional
information which has been requested by the Panel] is provided

•

until the next ordinary meeting of the Panel after [insert date (i.e.
giving an applicant 2 months to provide information)]

(etc).

Version 1: Dated 24/11/2020
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DRAFT

Version 1: Dated 24/11/2020

CITY OF MARION COUNCIL ASSESSMENT PANEL
REVIEW OF DECISION OF ASSESSMENT MANAGER
Simplified

1.

LEGISLATIVE FRAMEWORK
1.1

2.

COMMENCING A REVIEW
2.1

An application for review must relate to a prescribed matter, as defined in
Section 201 of the Act, for which an Assessment Manager was the relevant
authority.

2.2

An application for review must be:

2.3

3.

This Policy applies in addition to the statutory requirements for the review by the
Council Assessment Panel/Regional Assessment Panel (Panel) of A decision of
an Assessment Manager as set out in Part 16, Division 1 of the Planning,
Development and Infrastructure Act 2016 (Act).

2.2.1

made using the Application to Assessment Panel for Assessment
Manager’s Decision Review (the Form);

2.2.2

lodged in a manner identified on the Form; and

2.2.3

lodged within one month of the applicant receiving notice of the
Prescribed Matter, unless the Presiding Member in his or her discretion
grants an extension of time.

Commented [jfc1]: We have nominated the Presiding
Member for this role for reasons of practical expediency.
However, if preferred, it could be a decision of the Panel.

In determining whether to grant an extension of time, the Presiding Member
may consider:

The Panel could also choose to delegate this function, in
which case the last portion of clause 2.2.3 should read “unless
an extension of time has been granted”.

the reason for the delay;

Commented [jfc2]: Or Panel (refer comment jfc2)

2.3.1

the length of the delay;

2.3.2

whether any rights or interests of other parties would be affected by
allowing the review to be commenced out of time;

If the power to grant an extension of time in 2.2.3 is delegated,
this clause may be deleted (or it could be retained, as the
delegation does not mean that the panel could not also choose
to exercise the power from time to time).

2.3.3

the interests of justice;

2.3.4

whether the applicant has, or is within time to, appeal the prescribed
matter to the ERD Court; and

2.3.5

any other matters the Presiding Member considers relevant.

MATERIALS FOR REVIEW HEARING
3.1

The Assessment Manager shall collate for the Panel:
3.1.1

all materials which were before the Assessment Manager (or delegate)
at the time of the decision on the Prescribed Matter, including but not
limited to:

Commented [jfc3]: While 3.1 need only occur upon request
(see s 203(3)(a)), to ensure procedural fairness, etc, we
strongly recommend that the policy require all materials which
were before the Assessment Manager (or delegate) be before
the Panel
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3.2

4.

5.

3.1.1.1

application documents, reports, submissions, plans,
specifications or other documents submitted by the applicant;

3.1.1.2

internal and/or external referral responses; and

3.1.1.3

any report from Council staff or an external planning
consultant written for the Assessment Manager;

3.1.2

any assessment checklist used by the Assessment Manager or
delegate when making the decision on the Prescribed Matter;

3.1.3

any other information requested by the Presiding Member.

The Assessment Manager (or delegate) must prepare a report to the Panel
setting out the details of the relevant development application, the prescribed
matter the subject of the review and the reasons for the Assessment Manager
(or delegate’s) decision on the Prescribed Matter.

REVIEW HEARING

Commented [jfc4]: While 3.2 need only occur upon
request (see s 203(3)(b)), we prefer to include it as a
requirement. Panels are generally assisted by reports,
and it would likely cause more work for the Panel to not
have a report before it.
However, the Panel could decide to delete the clause (in
which case no reports would be provided unless
specifically requested), or amend it from “must” to “must,
on the request of the Assessment Manager”. If it becomes
“must, upon request”, there will need to be a process
(which need not be captured in the policy) by which
reviews are flagged to the Presiding Member at an early
stage, so that he or she can determine which ones will
require reports.

4.1

The Assessment Manager must advise the applicant of the time and date of the
Panel meeting at which the review application will be heard.

4.2

On review, the Panel will consider the Prescribed Matter afresh..

4.3

Information, materials and submissions which were not before the Assessment
Manager at the time of the decision on the Prescribed Matter will not be
considered by the Panel.

Commented [jfc5]: While there is no right to be heard by the
Panel at the review, the applicant should be informed of when
it will occur. This remains the case whether or not the Panel
will conduct its deliberations in confidence.

4.4

The Panel will not receive submissions or addresses from any party.

4.5

The Presiding Member may permit Panel members to ask questions or seek
clarification from the applicant and/or the Assessment Manager, in his or her
discretion.

Commented [jfc6]: While this is not mandatory, i.e. a Panel
could choose to only review alleged errors in the Assessment
Manager’s decision-making, we consider it a more robust
process for this review to heard afresh.

4.6

The Assessment Manager must be present at the Panel meeting to respond to
any questions or requests for clarification from the Panel.

4.7

Where the decision on the Prescribed Matter was made by a delegate of the
Assessment Manager, the delegate may appear in place of the Assessment
Manager.

4.8

The Presiding Member will invite all Panel Members to speak on any matter
relevant to the review.

4.9

The Panel may resolve to defer its decision if it considers it requires additional
time or information to make its decision.

Commented [jfc7]: An alternative model would be to delete
clauses 4.3 and 4.4. This would mean there’s no prescription
as to whether additional information or submissions will be
received or not. However, we caution against this approach, as
it may lead to ad-hoc decisions being made as to whether to
permit additional information in different cases, which may lead
to claims the Panel is treating different applicants differently.
Should Panels wish to consider additional information or
submissions, these provisions can be inserted from the
comprehensive review policy.
Commented [jfc8]: If the Panel wishes to make its decision
on the papers only, clause 4.5 may be deleted
Commented [jfc9]: If the Panel considers it unlikely that
clarification will be required, clauses 4.6 and 4.7 can be
deleted.
Commented [jfc10]: This is discretionary. It may be deleted
if the Panel would prefer to hear from the Assessment
Manager in all cases.

OUTCOME ON REVIEW HEARING
5.1

The Panel may, on a review:
5.1.1

affirm the Assessment Manager’s decision on the Prescribed Matter;

5.1.2

vary the Assessment Manager’s decision on the Prescribed Matter; or
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5.1.3
5.2
6.

set aside the Assessment Manager’s decision on the Prescribed Matter
and substitute its own decision.

An applicant should be advised in writing of the Panel’s decision by the
Assessment Manager.

DRAFT RESOLUTIONS
Draft resolution 6.1 below may be adopted by Panels in order to adopt this Policy and
delegate to the Presiding Member administrative decisions regarding the manner in
which reviews will proceed.
6.1

Commented [jfc11]: The wording of these resolutions are
suggestions only, and can be amended as appropriate for each
Panel.

The Panel resolves to adopt the Policy for Assessment Panel Review of
Decision of Assessment Manager dated January 2020 (the Policy).

Draft resolutions 6.2 to 6.5 below are intended to provide guidance to Panels as to how
they might word resolutions to give effect to the decisions they make on review. Panels
may adopt this wording, or amend it as appropriate.
6.2

Resolution to affirm a decision of the Assessment Manager:
The Panel resolves to affirm the decision of the Assessment Manager
[insert description of decision, for example:]

6.3

•

that the application is not seriously at variance with the
Planning and Design Code (disregarding minor variations) and
that planning consent be granted to DA No [insert] for [insert
nature of development] subject to the [insert number] of
conditions imposed by the Assessment Manager

•

that DA No [insert] is classified as code assessed
(performance assessed) development

•

that the application is not seriously at variance with the
Planning and Design Code (disregarding minor variations),
but that DA No. [insert] does not warrant planning consent for
the following reasons:

Resolution to vary a decision of the Assessment Manager:
The Panel resolves to vary the decision of the Assessment Manager
in relation to DA No [insert] by deleting condition [insert number] of
planning consent and replacing it with the following condition:
[insert varied condition]

6.4

Resolution to set aside a decision of the Assessment Manager:
The Panel resolves to set aside the decision of the Assessment
Manager to [insert description of decision being reversed, for example,
refuse planning consent to DA No [insert]] and substitute the following
decision:
•

DA No [insert] is not seriously at variance with the Planning
and Design Code (disregarding minor variations) and that
planning consent is granted to the application subject to the
following conditions:
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6.5

Resolution to defer review hearing:
The Panel resolves to defer its decision in relation to its review of the
decision of the Assessment Manager to [insert description of the
decision] in relation to DA No [insert] until:
•

the next ordinary meeting of the Panel;

•

the next ordinary meeting of the Panel after [insert additional
information which has been requested by the Panel] is
provided

•

until the next ordinary meeting of the Panel after [insert date
(i.e. giving an applicant 2 months to provide information)]

(etc).

Version 1: Dated 24/11/2020
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Application to Assessment Panel1
DECISION REVIEW REQUEST
Prescribed form pursuant to section 203(1) for review of a decision of an Assessment Manager under section
202(1)(b)(i)A) of the Planning, Development and Infrastructure Act 2016 (Act)
Applicant details:

Name: Click here to enter text.
Phone: Click here to enter text.
Email: Click here to enter text.
Postal address: Click here to enter text.

Development Application
Number:

Click here to enter text.

Subject Land:

Click here to enter text.
[street number, street name, suburb, postcode]
[lot number, plan number, certificate of title number, volume and folio]

Date of decision of the
Assessment Manager:

Click here to enter text.

Decision (prescribed
matter2) for review by
Assessment Panel:

Click here to enter text.

Reason for review:

Click here to enter text.
[Briefly state the facts, circumstances and other relevant matters upon which this
application is based. Attach additional pages as necessary]

Do you wish to be heard
by the Assessment Panel?

☐ Yes
☐ No

Date:

Click here to enter text.

Signature:
☐ If being lodged electronically please tick to indicate agreement to this
declaration.

1 This application must be made through the relevant facility on the SA planning portal. To the extent that the SA planning portal does not have
the necessary facilities to lodge this form, the application may be lodged—
(i) by email, using the main email address of the relevant assessment panel; or
(ii) by delivering the application to the principal office or address of the relevant assessment panel.

2 Prescribed matter, in relation to an application for a development authorisation, means—
(a) any assessment, request, decision, direction or act of the Assessment Manager under the Act that is relevant to any aspect of the
determination of the application; or
(b) a decision to refuse to grant the authorisation; or
(c) the imposition of conditions in relation to the authorisation; or
(d)
subject to any exclusion prescribed by the regulations, any other assessment, request, decision, direction or act of the assessment
manager under the Act in relation to the authorisation.

This form constitutes the form of an application to an assessment panel under section 202(1)(b)(i)(A) of the
Planning, Development and Infrastructure Act 2016, determined by the Minister for Planning pursuant to
regulation 116 of the Planning, Development and Infrastructure (General) Regulations 2017.
First Published: 1 July 2019

Last amended: 31 July 2020
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DRAFT

Version 1: Dated 7/12/2020

CITY OF MARION COUNCIL ASSESSMENT PANEL
PROCEDURE FOR ASSIGNING AUTHORITY TO PROGRESS AND
RESOLVE APPEALS
1. The Panel resolve to authorise the Assessment Manager OR CEO OR General
Manager, City Development to make decisions as to the conduct of appeals1.
2. Any compromise arising from an appeal be presented to the Panel for a decision
(whether to accept or not accept the compromise and advise the ERD Court
accordingly).
3. In the event of an urgent matter the panel may determine the matter by electronic
meeting in accordance with its general operating procedures.

1
Conduct of the appeals includes, but is not limited to, formally receiving and considering compromise
plans on behalf of the Panel, engaging legal and other experts if/when required, representing the
Panel at ERD Court conferences and hearings etc.
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