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Code of Conduct - Preliminary Report - matter 2
Originating Officer

Manager Corporate Governance - Kate McKenzie

Corporate Manager

Manager Corporate Governance - Kate McKenzie

General Manager

Chief Executive Officer - Adrian Skull

Report Reference

GC180911F08

Confidential

Confidential Motion
That:
1. Pursuant to section 90(2) and (3)(a) of the Local Government Act 1999 the Council orders that
all person present, with the exception of the following, Adrian Skull, Chief Executive Officer,
Kate McKenzie, Manager Corporate Governance and Victoria Moritz, Acting Governance
Quality Coordinator, be excluded from the meeting where the Council receive and consider
information pertaining to the item Code of Conduct, upon the basis it is satisfied that the
requirement for the meeting to be conducted in a place open to the public has been
outweighed by the need to keep consideration of the matter confidential on the grounds that
the report contains information relating to personnel matters.

REPORT OBJECTIVE
The purpose of this report is to present the preliminary report with supporting documentation regarding the
Code of Conduct Complaint for Councillor Kerry for the allegation of workplace bullying.

EXECUTIVE SUMMARY
The Code of Conduct complaint alleges that Councillor Kerry has breached sections 2.14 and 3.5 of the
Code of Conduct for Council Members which states:
x 2.11 Not bully or harass Council Staff and,
x 2.14 that Elected Members must refrain from directing or influencing Council staff in respect to t way
in which these employees perform their duties.
The complaint alleges that Councillor Kerry has bullied and threatened a member of staff.
Council considered this matter at its meeting of 24 July 2018 and determined to appoint an independent
investigator. EMA Consulting were appointed in accordance with Council's resolution. Various statements
were taken and a Preliminary Report has been prepared (Appendix 1). EMA Consulting have formed the
view that Councillor Kerry has engaged in inappropriate and unreasonable behaviour that breaches his
obligations under Parts 2 and 3 of the Code of Conduct. They have also found that in light of the repeated
and targeted nature of the unreasonable conduct, it meets the definition of workplace bullying.
Council is now required to:
x Review the Preliminary Report and the supporting documentation.
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x
x
x
x

Determine if a breach of Part 2 and/or 3 the Code of conduct has occurred.
Determine any relevant sanctions (if applicable).
Request EMA Consulting to make any changes that may be required to the Preliminary Report.
If a finding is made, determine if the matter is to be referred to the next public meeting of Council or
refer the matter to the Ombudsman.

RECOMMENDATION
That Council:
1. Determines that Councillor Kerry has breached section(s) XXX of the Code of Conduct for
Council Members.
2. Determines the following actions be applied in accordance with section 5 of the Elected
Member Code of Conduct Procedure for Investigating Complaints:
1x
2x
3. Provides the following feedback regarding the Preliminary Report to EMA consulting
1x
2x
4. Refers the Final Report and recommendations to the next public meeting of the Council or
Refers the matter to the Ombudsman for review and recommendation (if a breach of Part 3
has been determined).
5. In accordance with Section 91(7) and (9) of the Local Government Act 1999 the Council
orders that this report, any attachment to this report and the minutes arising from this report
having been considered in confidence under Section 90(2) and (3)(a) of the Act, except when
required to effect or comply with Council's resolution(s) regarding this matter, be kept
confidential and not available for public inspection for a period of 12 months from the date of
this meeting. This confidentiality order will be reviewed at the General Council meeting in
December 2018.

GENERAL ANALYSIS
A copy of the Code of Conduct for Council Members (the Code) is attached as Appendix 2. The Elected
Member Code of Conduct Procedure for Investigating Complaints (the Procedure) is attached as Appendix
3. The Procedure outlines the various options for Council to investigate Code of Conduct complaints. In
accordance with section 4.2 of the Procedure, Council referred this matter to an independent person for
investigation. EMA Consulting were appointed to investigate the matter. A Preliminary Report has been
drafted (Appendix 1). This Preliminary Report has been provided to Councillor Kerry for review and
comment prior to being presented to Council for consideration.
Based on the information/evidence within the Preliminary Report, Council will need to determine if a breach
of Part 2 and/or 3 of the Code has occurred and then determine the next steps.
PRELIMINARY REPORT
The Preliminary Report determines Councillor Kerry has engaged in inappropriate a unreasonable behaviour
that breaches his obligations as an Elected Member. Specifically his obligations under safety legislation and
his specific obligations under Part 2 and 3 of the Code. The Preliminary Report concludes that Councillor
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Kerry breached several sections of the Code including 2.2, 2.3, 2.6, 2.11, 2.14, 3.1, 3.2, and 3.5.
There are also a number of matters raised within the report that Council should consider and determine if any
further investigation is warranted:
Matter 1
Within the General Comments the investigator has stated "A central issue to these matters is Councillor
Kerry belief that he is being 'gagged', 'censored' or 'silenced by Council (either via
, the Mayor or the
City of Marion generally). Whether this belief is based on reasonable foundation is pivotal to the findings of
whether certain conduct was or was not unreasonable.This matter ought to be further investigated before any
findings are confirmed and/or acted upon. This can be done by verifying whether Councillor Kerry was (or
reasonably ought to have been) aware of the Council's requirement for what can and cannot be published in
City Limits and what authority of Elected Members to speak to the media (including on what matters, and
how such discussion, should take place".
In response, Council has a City Limits Policy. This Policy was considered by Council on the 23 May 2017.
Section 6 of the Policy outline Elected Member contributions to City Limits. The minutes of the meeting
confirm that Councillor Kerry was present and voted on the matter. No division was called so the minutes do
not reflect how Councillor Kerry voted. The minutes state the following:
Moved Councillor Hull, Seconded Councillor Prior to amend the motion that Council:
1. Adopt Option 1A for a 24- page, A4 sized City Limits distributed three times per year, at an annual
estimated cost of $80,100
2. Includes one column from the Mayor in each edition and a column from 6 Ward Councillors (one
from each ward) in each edition of City Limits.
3. Updates the City Limits Publications Policy (attached as Appendix A) in line with the new format of
the magazine and the frequency of Elected Member columns
4. Introduce the new format City Limits from edition 55 scheduled for Distribution in August 2017.

In response to media training, the section 58(1)(c) of the Local Government Act 1999 defines the Mayor as
the principal spokes person, however this does not preclude other members from speaking to the media.
When speaking to the media, all Elected Members must comply with the Code of Conduct obligations. At
the beginning of the Council Term, Elected Members received training on the requirements of the Code and
Media Training. In addition to this, Councillor Kerry attended two day training seminar for new Elected
Members that covered roles and responsibilities and media.
Matter 2
It has been stated by Councillor Kerry that the was complaint vexatious. The investigator has found that
there is no weight to a finding that the complaint was vexatious however, they have raised that if any sections
of Councillor Kerry's statement give rise to a concern to Council, it is recommended that those matters be
separately investigated. Council will need to give consideration to this when reviewing Councillor Kerry's
statement, however this is out scope for this investigation.
Matter 3
Councillor Kerry alleges that he has been bullied by a staff member, however the investigator makes no
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finding of bullying of Councillor Kerry by staff. Councillor Kerry has made a formal complaint on Wednesday,
5 September 2018. The matter will be investigated by Council's Human Resources Department in line with
organisational procedure. It will not be a matter before Council as it would be an employee related matter for
which Council has no authority to determine.
Work Health and Safety Obligations
If Council determines that Councillor Kerry has breached the Code and undertaken repeated and targeted
unreasonable conduct with staff, Council has an obligation to ensure any future risk is mitigated. This may be
that Councillor Kerry's access to staff is limited to the Chief Executive Officer and the Manager Corporate
Governance for a period of time.
Next Steps
Council will need to determine the next cause of events.
x Option 1 - Determine a breach of the Code has occurred and determine what action to take in
accordance with section 5 of the Procedure. There are a number of recommendation within section
2.3 of the Preliminary Report for consideration.

x Option 2 - Determine a breach of the Code has occurred and refer the matter to the Ombudsman for
review and recommendations. The Code states that an alleged breach of the code 'may' be referred
to the Ombudsman.

If Council determines option 1, the final report and supporting documentation should be referred to the next
public meeting of Council.
If Council determines option 2, the report and supporting documentation will be referred to the Ombudsman.
Please note that the report and findings should not be released and referred to a public meeting until the
Ombudsman has finalised their review. Sections 263b and 264 of the Local Government Act 1999 cannot be
enacted without an Ombudsman finding (refer to sections below)
263B²Outcome of Ombudsman investigation
(1) The recommendations that may be made by the Ombudsman under the OmbudsmanAct 1972 on the
completion of an investigation of the complaint include that the council
(a) reprimand the member (including by means of a public statement); or
(b) require the member to attend a specified course of training or instruction, to issue an apology in a
particular form or to take other steps; or
(c) require the member to reimburse the council a specified amount; or
(d) ensure that a complaint is lodged against the member in the District Court.
(2) If a member of a council fails to comply with a requirement of the council of a kind referred to in
subsection (1) made in accordance with the recommendation of the Ombudsman, the member will be taken
to have failed to comply with Chapter 5 Part 4 and the council is to ensure that a complaint is lodged against
the member in the District Court.
(3) A council is taken to have the power to act according to the Ombudsman's recommendations.
²Complaint lodged in District Court
(1) A complaint setting out the matters that are alleged to constitute the grounds for complaint against a
member of a council under this Part may be lodged with the District Court by²
(a) a person authorised in writing by the Minister or the council for the purposes of this section; or
(b) the chief executive officer of the council.
(2) However, a person referred to in subsection (1)(a) or (b) may not lodge a complaint unless the matter has
been investigated by the Ombudsman or the Independent Commissioner Against Corruption.
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16.

This is about Mayor Hanna trying to get payback and distracting all of us in the middle of an election.

17.

I am asked specifically about a number of events. My recollection of these events is as follows.

6 June 2017
18.

Council was misled by the Mayor.

19.

The Mayor called a Special General Meeting without any notice or agenda. The meeting took place
around about September 2017.

20.

Special General Meetings do get called from time to time, but we are ordinarily aware of the agenda.
In addition, every Elected Member should be able to pick up the phone and ask the CEO, ‘what is this
about?’.

21.

I did ask
, and his response was, ”I’d like to tell you but I can’t”. In effect he was being censored
by Mayor Hanna.

22.

At the meeting, Mayor Hanna said words to the effect of, ”Oaklands crossing has been bubbling under
the radar” and ”These things are negotiated behind closed doors”. He referred to ‘Plan B’ being the
only option. As Councillors, we have never been told of any Plan A, Plan B or Plan C, or for that
matter Plan D.

23.

Mayor Hanna said, ”What I’m seeking is authority to negotiate with the Federal Government and
Minister Fletcher to get the project going”.

24.

We voted on giving that authority, but not on contributing $5M.

25.

I had supported
about the Oaklands Crossing, but I was one of two
Councillors who voted against the Mayor’s motion.

26.

When I raised my opposition and deep concerns, the Mayor’s response was, ”You’re raining on the
parade”.

27.

After the meeting finished, staff members immediately took up all the papers as soon as we were
finished. I have never seen such behaviour at a council meeting.

28.

I read about it in the Advertiser the next day that the City of Marion was contributing $5M to the
Oaklands Crossing. The delegation we gave was to liaise with Minister Paul Fletcher, not that it was a
done deal.

29.

If it was proposed to give $5M, the Elected Members should be able to see all the options before
voting, whether it’s Plan A, B or C. Instead, we just read about it in the Advertiser the next day and
media outlets ie Channel 7, 9 and 10.

30.

Subsequently to that, we had another meeting after the fact where a vote was held, and it was agreed
to give the $5M. This is totally unethical and inappropriate.

31.

I indicated very rigorously my opposition to the waste of $5M of ratepayer money on the Oaklands
Crossing.

32.

I also made comments in my City Limits article in which I’ve consistently been censored.

5 October 2017
33.

Sometime last year there was a motion by Bruce Hull to abolish Australia Day from Council. The
motion did not get up.

34.

The next day I went to council and saw the Mayor having a press conference.

35.

I went and stood behind the Mayor.
That was totally inappropriate.
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kept saying to me, ”Move away, move away, move away”.
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3
36.

On reflection, as an Elected Member, I’m fully entitled to stand behind the Mayor when he is talking
about a Council matter. On reflection, as a public officer I should have put in a Code of Conduct
against
then and there.

37.

After the interview, a Channel 9 journalist,
, came up and said, ”Who are you”’ and
”Here’s my card”. I had a conversation with him about the Oaklands Crossing.

38.

stood there listening and started making shorthand notes about my conversation.

39.

I then said to
, ”Are you going to be reporting this?” His response was, ”Are you going to follow
up with the journalist?” in an intimidating way.

40.

I found this to be inappropriate. It is centralised control of
the journalist, I will. It is a free country.

41.

I have made my position very consistent. I have always campaigned for lower rates, but to do that you
can’t waste ratepayers’ money, for example spending $5M on the Oaklands Crossing in a very
secretive way.

42.

If there was an issue about my conduct at the press conference, it should have been raised then and
there. I find it extraordinary that the Mayor has raised this issue almost a year down the track.

. If I want to talk to

City Limits Issue 1
43.

I put an article for the City Limits and there was an attempt to censor it. I do not recall the date.

44.

To the best of my recollection, I emailed it through to comms and was rung up by
advise, “We can’t put it in”.

45.

In the end it was changed. I cannot recall who changed it, but I believe it was
people because I would not accept any censorship.

46.

I cannot recall having any specific conversation with
about it. I do remember that I was being
censored. I categorically deny saying anything like, ”I’ll take it to the CEO and he’ll deal with you”. I
would never have said that. This is a complete stitch up; a complete lie.

47.

I’ve had a number of conversations with the CEO and have said on a number of occasions that I find it
highly offensive that I’m censored. My grandfather died in a communist concentration camp.

48.

My interactions with

49.

There was one other article that was published under my name that I completely did not write. It may
have been the one in December 2017, or the one in March 2018.
put in an article that was not
written or authorised by me. He had no authority whatsoever to publish that article under my name.

to

are limited because at the end of the day it is the CEO that gives the ‘okay’.

City Limits Issue 2
50.

I cannot recall what happened with the article from February/March 2018.

51.

This article could have been one of the censorships but I cannot recall the details.

52.

I recall that for one of them I asked
in person after a council meeting, ”Well, why has it been
changed?” He just said, ”Don’t do it”. He is a
and should know
better.

June 2018
53.

In around June 2018 I submitted some Questions on Notice to

54.

He rang me and said something like, ”I’m just ringing with our response…just seeing whether or not
you actually want to go ahead with it?” or ”Do you really want to go ahead with it?” I said, ”Well what
does that mean?” and he said that he’d sent an email and something like, ”You probably don’t want to
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71.

After my meeting with

sent me a letter of apology.

72.

I had raised these issues specifically about him leaking to the Mayor and for lying about it. He
apologised for his rudeness but did not address the leaking to the mayor.

73.

I rang him and asked him, ”Did you leak to the Mayor?” He said, ”No”, which was a lie. I asked him to
apologise and confess, and advised that he should be more respectful of me. The conversation was
basically about that.

74.

I did not use words like, ”If you think the Mayor can protect you”. The CEO is person who hires and
fires staff.

75.

The conversation took place, but

has put a spin on it. The way it is put is the

Other Issues regarding
76.

Early in my term, I had a friendly open conversation with Mayor Hanna. This was in January 2015
over a coffee. He said to me, ”When Hitler invaded Poland the first thing he did was take over the

77.

I do not recall any context to this comment. It was a long time ago, and he did say it. It’s probably a
historical fact. I know that Germany did invade Poland in September 1939.

78.

Mayor Hanna has made comments like this before. I recall a conversation (I cannot recall the exact
date) where we were talking about the giving of colour coding to staff and his comment was, ”By giving
staff a yellow star it’s going too far”. This is a reference to the star of David. I found this offensive. I
rang him the next day and said that I found it offensive. He asked me to email him, which I did, but he
never apologised.

79.

After visiting Eastern Europe in the last week, I again find his comments grossly offensive.

80.

I have never stared at
or tried to intimidate him in any way. I don’t do that. Again, I find it
offensive, defamatory, and scurrilous. I categorically deny doing anything like that.

Other Issues regarding Kris Hanna
81.

This Code of Conduct is not sparked by

82.

Mayor Hanna understands all too well that he has been engaging in bullying and harassment over the
last several years. This is not a Code of Conduct matter; this is one of his tools to intimidate me.

83.

It was launched by an informal comment made by
to Kris about our meeting on 4 July 2018.
After it was raised by Kris,
profusely apologised to me and said, ”I didn’t realise this was going
to happen, that it ended up the way that it did” and ”I’ve been played for a fool”. He was very, very
apologetic. He said this because we have a good relationship.

84.

There is a long history which shows the Mayor is out to get me. This report is just another footnote of
his vindictive behaviour.

85.

Mayor Hanna talks about transparency all the time, but that culture is not there. Instead it is a culture
of secrecy and cover-up.

86.

For example, at the January orientation day in 2018, attended by all Elected Members and senior
directors, Kris Hanna encouraged people to put in as many Codes Of Conduct as possible against
members. The CEO was not there. The Mayor did not say whether it was to put in Codes of Conduct
that had merit or about any particular individuals, he just said to put in as many as possible. I found
this completely inappropriate.

87.

Kris Hanna and I started out on friendly terms. I discovered that he plays mind games. He said to me
once, ”You beat a prisoner up and you serve them a gourmet breakfast the next morning”. He said
this about the former CEO, Mark Searle, that Mark would stitch him up and then be nice the next
morning.
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88.

Kris did that with me one time. There was a Code of Conduct against me and he used his casting
vote to not take the recommendation of the investigator. We had taken the time and effort to engage
an investigator and the Council, at the Mayor’s choice, can reject the recommendation of the
investigator anyway.

89.

He rang me up the next morning and said, ”Are you annoyed?”

90.

Kris Hanna is temperamental. He storms out of meetings, abuses members, even allies. If a
Councillor makes a point of order, he will rule him out of order and say, ”If you don’t like my decision
you can move a motion of dissent”.

91.

I’ve said to Mayor Hanna on more than one occasion, ”I’m concerned with the direction you’re leading
the Council”, which has made me an enemy.

92.

I found that you will be victimised if you don't side with the Mayor. Anyone who does not side with the
Mayor experiences isolation, exclusion, constant attacks and Codes Of Conduct put in against them.
This is the third or so that he has tried to inflict on me. One was unanimously rejected by Council in
November 2017.

93.

After that one he threw a tantrum. He cancelled the Christmas party and didn’t talk to anyone for two
to three months.

94.

He has said to me once before, words to the effect of, ”If you don’t toe the line, I won’t be inviting you
to various meetings anymore” .He held various secret meetings about Council business at Club
Marion.On one occasion I said, “this is a form of intimidation and bullying if you exclude people.”

95.

On the last Saturday of January 2018, Kris Hanna announced his candidacy to run with SA Best in the
State election. On the following Monday, he emailed everyone except for me and Nick Westwood
(another Councillor who was running against him). Again this is a form of bullying by excluding people.

96.

Another Councillor (who I would rather not name) showed me the email and said, ”In the interests of
fairness and equity I think you should know about it”.

97.

There is another matter that I am very concerned about it and have an obligation to report to ICAC as
per advice from the CEO. When we were talking about development plan (around Oct/Nov 2017), my
fellow Councillor (who I would rather not name) called Kris Hanna’s actions ‘corrupt’ in the Elected
Members forum. I agreed. That was in relation to Kris giving significant land owners inappropriate
advantages (eg opportunity to build eight stories instead of the normal four).

98.

The next day Kris Hanna launched a Code Of Conduct against me for some obscure reason, being
that he felt I wasn’t paying him courtesy, from what I recall. It was unanimously rejected and he threw
a tantrum (described above).

99.

The CEO advised me that I have no choice but to report Kris Hanna to ICAC as a public officer for
giving landowners a furious advantage.

100. There was another matter recently (I cannot recall the exact date) involving an unsolicited bid from a
hotel chain that wants to build a hotel at the Marion Cultural Centre. The Mayor wanted to keep it
‘commercial in confidence’. He then victimised Councillors for talking to the media about it by
launching Codes of Conduct against them. I would rather not name them.
101. There was also a special motion, not on the agenda, that Kris Hanna wanted to leave the LGA. He
asked me how I was going to vote and I said I would not be revealing that.
102. I persuaded another Councillor to vote against leaving the LGA, and the Mayor was rolled on what
was a very important issue he was championing. He was humiliated by that and became very angry.
103. Last night I found the Mayor to be offensive to Nick Westwood. Nick has a hearing impairment.
104. Kris was being patronising and bullying to him saying, ”I don’t care what it takes, hearing aids or
whatever, you need to be able to hear what’s going on”. I just left the meeting.
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105. This Code of Conduct is a political tool used by Kris Hanna to stop me from campaigning against his
re-election. He knows that I speak out against him and is trying to stop that.

Additional Comments
106. I do not believe that this matter should be raised at the next Council meeting.
107. I will not be afforded natural justice if it is raised at the next Council meeting when I am not there. This
is a denial of natural justice as I should be able to make a statement to Elected Members about any
proposed decision about me.
I have read and understood the ‘Honesty and Confidentiality Obligations’ provided to me by City of Marion. I
agree that all of the information is true and accurate to the best of my knowledge, information and belief. In
the event that further relevant information becomes available or known to me, I will inform the City of Marion
immediately.
I understand that all matters relating to this statement must remain confidential.

_____________________________________
Signature
_____________________________________
Name
_____________________________________
Date
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CODE OF CONDUCT FOR COUNCIL MEMBERS

Local Government Act 1999: Section 63 (1)
NOTICE under Clause 3.10 of the Code of Conduct for Council Members published by the Minister for
Planning for the purposes of Section 63 (1) of the Local Government Act 1999.
For the purposes of Clause 3.10 of the Code of Conduct for Council Members adopted for the purposes of
Section 63 (1) of the Local Government Act 1999 and published in the Gazette on the day on which this Notice
is made, the value of $100 is specified.
Dated 18 August 2013.
JOHN RAU, Deputy Premier, Minister for Planning

Code of Conduct for Council Members
Published by the Minister for Planning for the purposes of Section 63 (1) of the
Local Government Act 1999.

This Code of Conduct is to be observed by all Council members.
Council members must comply with the provisions of this Code in carrying out their functions as public
officials. It is the personal responsibility of Council members to ensure that they are familiar with, and comply
with, the standards in the Code at all times.

PART 1—PRINCIPLES
1.

Higher principles—Overarching Statement

This part does not constitute separate enforceable standards of conduct.
Council members in South Australia have a commitment to serve the best interests of the people within the
community they represent and to discharge their duties conscientiously, to the best of their ability, and for
public, not private, benefit at all times.
Council members will work together constructively as a Council and will uphold the values of honesty,
integrity, accountability and transparency, and in turn, foster community confidence and trust in Local
Government.
As representatives of open, responsive and accountable government, Council members are committed to
considering all relevant information and opinions, giving each due weight, in line with the Council’s community
consultation obligations.
In the performance of their role, Council members will take account of the diverse current and future needs
of the local community in decision-making, provide leadership and promote the interests of the Council.
Council members will make every endeavour to ensure that they have current knowledge of both statutory
requirements and best practice relevant to their position. All Councils are expected to provide training and
education opportunities that will assist members to meet their responsibilities under the Local Government Act
1999.
Council members will comply with all legislative requirements of their role and abide by this Code of
Conduct.

PART 2—BEHAVIOURAL CODE
2.

Behavioural Code

In line with ‘Part 1—Higher Principles’ of this Code, the following behaviour is considered essential to
upholding the principles of good governance in Councils.
This Part is for the management of the conduct of Council members that does not meet the reasonable
community expectations of the conduct of Council members. It deals with conduct that does not, and is not
likely to, constitute a breach of Part 3—Misconduct or criminal matters such as those contained in the Appendix
to this document.
Robust debate within Councils that is conducted in a respectful manner is not a breach of this Part.
It is intended that each Council will adopt a process for the handling of alleged breaches of this Part. This
process will be reviewed within 12 months of a general Local Government election.
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Council members must:
General behaviour
2.1

Show commitment and discharge duties conscientiously.

2.2

Act in a way that generates community trust and confidence in the Council.

2.3

Act in a reasonable, just, respectful and non-discriminatory way when dealing with people.

2.4

Show respect for others if making comments publicly.

2.5

Ensure that personal comments to the media or other public comments, on Council decisions and
other matters, clearly indicate that it is a private view, and not that of the Council.

Responsibilities as a member of Council
2.6

Comply with all Council policies, codes and resolutions.

2.7

Deal with information received in their capacity as Council members in a responsible manner.

2.8

Endeavour to provide accurate information to the Council and to the public at all times.

Relationship with fellow Council Members
2.9

Endeavour to establish and maintain a respectful relationship with all Council members, regardless
of differences of views and opinions.

2.10

Not bully or harass other Council members.

Relationship with Council staff
2.11

Not bully or harass Council staff.

2.12

Direct all requests for information from the Council administration to the Council’s Chief Executive
Officer or nominated delegate/s.

2.13

Direct all requests for work or actions by Council staff to the Council’s Chief Executive Officer or
nominated delegate/s.

2.14

Refrain from directing or influencing Council staff with respect to the way in which these
employees perform their duties.

Requirement to report breach of Part 3
2.15

A Council member who is of the opinion that a breach of Part 3 of this Code (Misconduct)— has
occurred, or is currently occurring, must report the breach to the Principal Member of the Council
or Chief Executive Officer, the Ombudsman or the Office for Public Integrity.

2.16

A failure to report an alleged or suspected breach of Part 3 of this Code is in itself a breach under
this Part (Behavioural Code).

Complaints
2.17

Any person may make a complaint about a Council member under the Behavioural Code.

2.18

Complaints about behaviour alleged to have breached the Behavioural Code should be brought to
the attention of the Principal Member or Chief Executive Officer of the Council, or nominated
delegate/s.

2.19

A complaint may be investigated and resolved in any manner which that Council deems appropriate
in its process for handling alleged breaches of this Part. This can include, but is not limited to: a
mediator or conciliator, the Local Government Governance Panel, a regional governance panel or
an independent investigator.

2.20

A complaint may be considered within this process to be trivial, vexatious or frivolous, and
accordingly not investigated.

2.21

A failure of a Council member to cooperate with the Council’s process for handling alleged
breaches of this Part may be referred for investigation under Part 3.

2.22

A failure of a Council member to comply with a finding of an investigation under this Part, adopted
by the Council, may be referred for investigation under Part 3.

2.23

Repeated or sustained breaches of this Part by the same Council member may be referred, by
resolution of the Council, to the relevant authority as a breach of Part 3.

2.24
Council.

A breach of the Behavioural Code must be the subject of a report to a public meeting of the
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Findings
2.25

If, following investigation under the Council’s complaints handling process, a breach of the
Behavioural Code by a Council member is found, the Council may, by resolution:
2.25.1

Take no action;

2.25.2

Pass a censure motion in respect of the Council member;

2.25.3

Request a public apology, whether written or verbal;

2.25.4

Request the Council member to attend training on the specific topic found to have been
breached;

2.25.5

Resolve to remove or suspend the Council member from a position within the Council
(not including the member’s elected position on Council);

2.25.6

Request the member to repay monies to the Council.

PART 3—MISCONDUCT

3.

Misconduct

Failure by a Council member to comply with this Part constitutes misconduct. The provisions within this
Part may refer to statutory matters under the Local Government Act 1999. Any breach of these provisions will
be investigated under that legislation.
Any person may report an alleged breach of this Part to the Council, the Ombudsman, the Electoral
Commissioner (for alleged breaches of Code 3.8) or the Office for Public Integrity. Alleged breaches of this Part
made to a Council or to the Office for Public Integrity may be referred to the Ombudsman for investigation
under Section 263 of the Local Government Act 1999, by the Council’s Chief Executive Officer or by the
Independent Commissioner Against Corruption, where he or she so determines.
A report from the Ombudsman that finds a Council member has breached this Part (Misconduct) of the
Code of Conduct must be provided to a public meeting of the Council. The Council must pass resolutions, that
give effect to any recommendations received from the Ombudsman, within two ordinary meetings of the
Council following the receipt of these recommendations.
An investigation under Part 3 of this Code does not preclude an investigation being launched as a potential
breach of the criminal matters listed in the Appendix to this document.
Member duties
Council members must:
3.1

Act honestly at all times in the performance and discharge of their official functions and duties;

3.2
times;

Perform and discharge their official functions and duties with reasonable care and diligence at all

3.3

Not release or divulge information that the Council has ordered be kept confidential, or that the
Council member should reasonably know is information that is confidential, including information
that is considered by Council in confidence;

3.4

Not exercise or perform, or purport to exercise or perform, a power, duty or function that he or she
is not authorised to exercise or perform;

3.5

Not attempt to improperly direct a member of Council staff to act in their capacity as a Local
Government employee for an unauthorised purpose;

3.6

Ensure that relationships with external parties cannot amount to interference by improper influence,
affecting judgement, decisions and/or actions.

Gifts and benefits
3.7

3.8

Council members must not:
3.7.1

Seek gifts or benefits of any kind;

3.7.2

Accept any gift or benefit that may create a sense of obligation on their part or may be
perceived to be intended or likely to influence them in carrying out their public duty;

3.7.3

Accept any gift or benefit from any person who is in, or who seeks to be in, any
contractual relationship with the Council.

Notwithstanding Code 3.7, Council members may accept campaign donations as provided for in the
Local Government (Elections) Act 1999.
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3.9

Notwithstanding Code 3.7.3, Council members may accept hospitality provided in the context of
performing their duties, including:
3.9.1

Free or subsidised meals, beverages or refreshments of reasonable value provided in
conjunction with:
3.9.1.2

Council work related events such as training, education sessions workshops and
conferences;

3.9.1.3

Council functions or events;

3.9.1.4

Social functions organised by groups such as Council committees and
community organisations.

3.9.2 Invitations to, and attendance at, local social, cultural or sporting events.
3.10

Where Council members receive a gift or benefit of more than a value published in the Government
Gazette by the Minister from time to time, details of each gift or benefit must be recorded within a
gifts and benefits register maintained and updated quarterly by the Council’s Chief Executive
Officer. This register must be made available for inspection at the principal office of the Council
and on the Council website.

Register of Interests
3.11

Council members must lodge with the Council a complete and accurate primary return of their
interests, and subsequent ordinary returns, as required by legislation.

Campaign donation returns
3.12

Council members must ensure that following each election an accurate campaign donation return is
provided to the Chief Executive Officer of the Council as required by legislation.

Conflict of interest
3.13

Council members must be committed to making decisions without bias and in the best interests of
the whole community and comply with the relevant conflict of interest provisions of the Local
Government Act 1999.

Misuse of Council resources
3.14

Council members using Council resources must do so effectively and prudently.

3.15

Council members must not use Council resources, including services of Council staff, for private
purposes, unless legally or properly authorised to do so, and payments are made where appropriate.

3.16

Council members must not use public funds or resources in a manner that is irregular or
unauthorised.

Repeated or sustained breaches of Part 2
3.17

At the discretion of the Council to which the member is elected, repeated or sustained inappropriate
behaviour, as listed in Part 2, may be escalated to an allegation of misconduct under this Part.

3.18

A failure to comply with a finding of inappropriate behaviour (by the Council, independent
investigator or Ombudsman) under Part 2 is also grounds for a complaint under this Part.

APPENDIX—CRIMINAL MATTERS
The matters within this Appendix are matters for which a criminal penalty attaches. As separate legislation
operates to cover such conduct, this part does not form part of the Code of Conduct for Council Members.
Allegations of conduct breaching these matters will be investigated in accordance with the legislation
governing that conduct and they are included within this document only in order to provide a complete overview
of the standards of conduct and behaviour expected of Council members.
Alleged breaches of matters outlined in this Appendix should be reported to the Office for Public Integrity
in the first instance.
Breaches of the Local Government Act 1999
Member duties
A member of a Council must not, whether within or outside the State, make improper use of information
acquired by virtue of his or her position as a member of the Council to gain, directly or indirectly, an advantage
for himself or herself or for another person or to cause detriment to the Council (Section 62 (3)).
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A member of a Council must not, whether within or outside the State, make improper use of his or her
position as a member of the Council to gain, directly or indirectly, an advantage for himself or herself or for
another person or to cause detriment to the Council (Section 62 (4)).
Provision of false information
A member of a Council who submits a return under Chapter 5 Part 4 (Register of interest) and Schedule 3
of the Local Government Act 1999, that is to the knowledge of the member, false or misleading in a material
particular (whether by reason of information included in or omitted from the return) is guilty of an offence
(Section 69).
Restrictions on publication of information from Register of Interests
A Council member must not publish information, or authorise publication of information, derived from a
Register unless the information constitutes a fair and accurate summary of the information contained in the
Register, and is published in the public interest, or comment on the facts set forth in a Register, unless the
comment is fair and published in the public interest and without malice (Section 71).
Breaches of other Acts
Acting in his or her capacity as a public officer, a Council member shall not engage in conduct, whether
within or outside the state, that constitutes corruption in public administration as defined by Section 5 of the
Independent Commissioner Against Corruption Act 2012, including:
An offence against Part 7 Division 4 (Offences relating to public officers) of the Criminal Law
Consolidation Act 1935, which includes the following offences:
• bribery or corruption of public officers;
• threats or reprisals against public officers;
• abuse of public office;
• demanding or requiring benefit on basis of public office;
• offences relating to appointment to public office.
Any other offence, including an offence against Part 5 (Offences of dishonesty) of the Criminal Law
Consolidation Act 1935, committed by a public officer while acting in his or her capacity as a public officer, or
by a former public officer and related to his or her former capacity as a public officer, or by a person before
becoming a public officer and related to his or her capacity as a public officer, or to an attempt to commit such
an offence.
Any of the following in relation to an offence referred to in a preceding paragraph:
• aiding, abetting, counselling or procuring the commission of the offence;
• inducing, whether by threats or promises or otherwise, the commission of the offence;
• being in any way, directly or indirectly, knowingly concerned in, or party to, the commission of the
offence;
• conspiring with others to effect the commission of the offence.
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Elected Member Code of Conduct
Procedure For Investigating Complaints
1.
1.1

POLICY
The Code of Conduct for Council Members is set by regulation and applies to all
Elected Members across local government in South Australia. Depending on the
nature of an alleged breach of the Code, a matter may be subject to a Council
investigation or an investigation by the Ombudsman or Office of Public Integrity (OPI).
This procedure applies when the Council receives a complaint against an Elected
Member under the Code of Conduct for Council Members as gazetted on 29 August
2013. A copy of the Code is available on the City of Marion’s website
www.marion.sa.gov.au

2. ALLEGED BREACH
2.1

Breaches of the Code of Conduct may relate to behaviour (in Part 2 of the Code) or
misconduct (in Part 3 of the Code). Criminal or corruption matters, which are subject
to separate legislation, do not form part of the Code of Conduct for Elected Members
but are referred to in the Appendix of the Code of Conduct.

2.2

Where an alleged breach occurs the complainant should report the allegation, in
writing to the Chief Executive Officer. The allegation should:
2.2.1

Be specific

2.2.2

Provide as much supporting evidence as possible to assist an investigation

2.2.3

Provide the name of the Elected Member who has allegedly breach the Code.

2.3

Complainants can, at any time, take the alternative option of lodging the complaint with
the Ombudsman or Office of Public Integrity (OPI), which will direct the complaint in
accordance with the ICAC Act.

2.4

On receipt of a complaint, the CEO will be responsible for advising the Mayor and
referring the complaint to Council.

2.5

When no allegations have been substantiated, Council will consider the matter in
confidence.

2.6

The Council will consider the matter, in conjunction with legal advice if required, and
determine whether the complaint relates to:
2.6.1

Behavioural which falls under Part 2 of the Code

2.6.2

Misconduct which triggers action under Part 3 of the Code, or

2.6.3

Criminal or Corrupt behaviour.

2.7

Complaints relating to misconduct or criminal behaviour must be referred to the
appropriate authorities immediately.

2.8

As soon as practical after the receipt of an allegation and prior to the complaint being
referred to Council, the Mayor will advise the Elected Member who is the subject of the
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complaint and its substance. If the complaint is about the Mayor, the Deputy Mayor
will undertake this function.
2.9

A copy of the complaint will be provided to the Elected Member and will also be
provided to confidentially Council. This may be done in person, via email and/or a
Council report.
3. COMPLAINT ASSESSMENT

3.1

In undertaking the preliminary assessment of a complaint, the Council may have
regard to the following considerations:
a)

whether the complaint is a “code of conduct complaint”,

b)

whether the complaint is trivial, frivolous, vexatious or not made in good faith,

c)

whether the complaint discloses prima facie evidence of a breach of the code,

d)

whether the complaint raises issues that would be more appropriately dealt with
by another agency or body,

e)

whether there is or was an alternative and satisfactory means of redress
available to the complainant in relation to the conduct complained of,

f)

whether the complaint is one that can be resolved by alternative and appropriate
strategies such as, but not limited to, explanation, counselling, training, informal
discussion, negotiation or apology,

g)

whether the issue/s giving rise to the complaint have previously been addressed
or resolved,

h)

whether the conduct complained of forms part of a pattern of conduct,

i)

whether there were mitigating circumstances giving rise to the conduct
complained of,

j)

the seriousness of the alleged conduct,

k)

the significance of the conduct or the impact of the conduct for the council,

l)

how much time has passed since the alleged conduct occurred, or

m) such other considerations that the Council considers may be relevant to the
assessment of the complaint.
4. ALLEGED BREACH UNDER PART 2
Having regard to the seriousness of the allegation and information provided, the Council will:
a)
b)
c)
d)
4.1

seek to resolve the matter internally, including through conciliation or mediation,
refer the matter to an independent person of Council’s choice,
refer the complaint to the Local Government Governance Panel or
dismiss the allegation.
Internal Response

4.1.1

Only matters which are determined to be of a minor nature will be dealt with
internally and only with the agreement of the parties.

4.1.2

Council may request that the Mayor facilitate a meeting with the complainant and
the Elected Member and may seek mediation and conciliation between the
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parties in an attempt to resolve the matter to the satisfaction of all parties. This
may be appropriate, for example, where the complainant is also an Elected
Member.
4.1.3

The Mayor must ensure that the principles of natural justice and procedural
fairness are observed.

4.1.4

Where the matter is resolved by the Mayor to the satisfaction of all the parties the
matter will be closed and no further action will be taken. The Mayor will send
written confirmation to all the parties confirming that the matter has been resolved
and provide report the outcome to a public meeting of the Council if appropriate.

4.1.5

4.1.6

4.2

4.3

Where the matter cannot be resolved in this manner, it will be referred back to
Council for further consideration.
Where the Mayor is the complainant or the subject of the complaint the internal
response will be facilitated by the Deputy Mayor or other Elected Member as
resolved by Council.
If Council determines to resolve a complaint internally, it must be satisfied that it
has all relevant facts have been obtained. If Council has outstanding questions,
relating to the matter, these must be addressed prior to finalising the complaint.

Referral to independent person of Council’s choice
4.2.1

A complaint may be referred by Council to an independent person for
investigation.

4.2.2

Complaints to an independent person will specify:


The grounds of the complaint



Set out the circumstances of the complaint



Be accompanied by any other material that is available to support the
complaint.

4.2.3

The independent person must ensure that the principles of natural justice and
procedural fairness are observed.

4.2.4

Following the investigation, a report will be prepared by the independent person
and will be provided to Council. The report may recommend to the Council
appropriate action in relation to the matter, including the imposition of any of the
sanctions available to a Council under clause 2.25 of the Code of Conduct.

Referral to the Local Government Governance Panel
4.3.1

Complaints referred to the Governance Panel will specify the ground/s of the
complaint, set out the circumstances of the complaint and be accompanied by
any other material that is available to support the complaint. A copy of the
Governance Panel’s procedures is available on the Governance Panel webpage
on the LGA’s website under Rules of Engagement. [www.lga.sa.gov.au]

4.3.2

The matter will be assessed initially by the Panel Manager who will determine the
process to be followed and the person who will deal with the matter. The matter
may be dismissed if it is frivolous, vexatious, misconceived or lacking in
substance.
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4.4

4.3.3

A complaint that is forwarded to the Governance Panel will be assessed by the
Panel Manager in the first instance. The Panel Manager will consider the
applicable facts from the material provided and may form a provisional conclusion
that further investigation is unnecessary, as it would be unlikely to result in a
breach finding. In these circumstances, Council will consider the recommendation
from the Panel Manager and determine whether to proceed to a full investigation.

4.3.4

Where a complaint progresses to an investigation, a report will be prepared by
the Panel and will be provided to the Council. The report may recommend to the
Council appropriate action in relation to the matter, including the imposition of any
of the sanctions available to a Council under clause 2.25 of the Code of Conduct.

Dismiss the allegation.
4.4.1

The Council may choose to dismiss a matter only in the circumstances where it is
evident that the complaint is frivolous, vexatious, misconceived or lacking in
substance. The Council must provide reasoning for undertaking this action.

5. REPORTING TO COUNCIL
5.1

At the conclusion of an investigation, Council must resolve if a breach of part 2 of the
Code is found, the breach must be the subject of a report to a public meeting of the
Council. The Council may, by resolution, take any of the following actions:
5.1.1

Take no action and provide the reasons as to why

5.1.2

Pass a censure motion in respect of the Elected Member

5.1.3

Request a public apology, whether written of verbal

5.1.4

Request the Elected Member to attend training on the specific topic found to have
been breached

5.1.5

Resolve to move or suspend the Elected Member from a position within the
Council (not including the Members Elected position on Council)

5.1.6

Request the member to repay monies to the Council.

6. APPEALS
6.1

The Council will not enter into any process of appeal in relation to Part 2 of the
Code. If an Elected Member is aggrieved by the process and or outcome, they
may refer the matter to the Ombudsman for review.

7. PART 3 – MANDATORY CODE (MISCONDUCT)
7.1

Any person may report an alleged breach of Part 3 of the Code to the Council, the
Ombudsman or Office of Public Integrity. Alleged breaches of this Part made to
Council or to the Office of Public Integrity may be referred to the Ombudsman for
investigation.

7.2

Under the Code of Conduct, an Elected Member who is of the opinion that a
breach of Part 3 of the Code has occurred, or is currently occurring, must report the
breach to the Mayor of the Council or Chief Executive Officer, the Ombudsman or
the Office of Public Integrity.
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7.3

A failure to report an alleged or suspected breach of Part 3 of the Code is in itself a
breach under Part 2 of the Code.

7.4

A failure of an Elected Member to co-operate with the Council’s process for
handing alleged breaches of Part 2 of the Code may be referred for investigation
under Part 3.

7.5

A failure of an Elected Member to comply with a finding of an investigation under
this procedure may be referred for investigation under Part 3 of the Code.

7.6

Repeated or sustained breaches of Part 2 of the Code by the same Elected
Member may be referred, by resolution of the Council, to the relevant authority as a
breach of Part 3.

7.7

A report from the Ombudsman that finds a Council Member has breached Part 3 of
the Code of Conduct must be the subject of a report to a public meeting of the
Council. The Council must pass a resolution to give effect to any
recommendations received from the Ombudsman, within two ordinary meetings of
the Council following the receipt of these recommendations.

8. CRIMINAL MATTERS – APPENDIX TO THE CODE OF CONDUCT
8.1

The matters within the Appendix to the Code of Conduct are matters for which a
criminal penalty applies. These matters must be reported to the Office of Public
Integrity. In addition, allegations of a breach of any of the offence provisions in the
Local Government Act 1999 must be reported to the Office of Public Integrity.

8.2

In compliance with the Independent Commissioner against Corruption Act 2012,
referral of such complaints to the Office of Public Integrity will remain confidential.
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