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REPORT OBJECTIVE
|
To provide Council with a copy of the final report regarding a Code of Conduct complaint for Councillor Kerry 
and ensure compliance with section 2.24 of the Code of Conduct for Council Members that states 'A breach 
of the behavioural code must be the subject of a report to a public meeting of the Council'.
|
EXECUTIVE SUMMARY
|
At its meeting of 11 September 2018, Council considered a Preliminary Report from an independent 
investigator regarding alleged breaches of the Code of Conduct by Councillor Kerry relating to his conduct 
with a staff member.  The Council found that Councillor Kerry did breach the Code of Conduct and applied 
various sanctions in accordance with the Elected Member Code of Conduct - Procedure for Investigating 
Complaints.
|
RECOMMENDATION
|
That Council:
|

1. Notes the report in Appendix 1 regarding breaches of the Code of Conduct by Councillor 
Kerry

||
2. Confirms Councillor Kerry has breached sections 2.11 and 2.14 of the Code of Conduct
||
  Confirms the following actions be applied in accordance with section5 of the Elected 

Member code of Conduct Procedure for investigating complaints:||
  Councillor Kerry be censured
||
  Councillor Kerry write a letter of apology to the staff member involved in the matter
||
  Councillor Kerry be advised that all communication from himself to staff be through 

either the Chief Executive Officer or Manager Corporate Governance until otherwise 
advised by the Chief Executive Officer.

||
|
GENERAL ANALYSIS
|
|
On the 11th July 2018, a Code of Conduct complaint was received regarding Councillor Kerry in relation to 
an alleged incident that occurred between Councillor Kerry and a staff member.  The incident alleged that 
Councillor Kerry bullied and threatened a member of staff and hence breached sections 2.11 (not bully or 
harass Council Staff) and 2.14 (that Elected Members must refrain from directing or influencing Council staff 
with respect to the way in which these employees perform their duties).
|
In accordance with the Elected Member Code of Conduct Procedure for Investigating Complaints (the 
Procedure), the matter was referred to Council (in confidence) and Council determined to appoint an 
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independent investigator.  As a result, EMA Consulting were appointed to conduct the investigation.
|
This investigation was completed and a Preliminary Report was provided to Council (in confidence) at its 
meeting of 11 September 2018.  At that meeting, Council resolved that: 
|

  Councillor Kerry has breached section(s) 2.11 and 2.14 of the Code of Conduct for Council 
Members.

  that the following actions be applied in accordance with section 5 of the Elected Member Code of 
Conduct Procedure for Investigating Complaints:
  Councillor Kerry be censured.
  Councillor Kerry write a letter of apology to the staff member involved.
  Councillor Kerry be advised that all communication from himself to staff be through either the 

Chief Executive Officer or Manager Corporate Governance until otherwise advised by the 
CEO. 

|
Council also determined certain information be removed from the Preliminary Report from EMA Consulting to 
protect individuals' personal information.
In accordance with the requirements of the Code of Council for Council members, the final report is 
presented to a public meeting of Council attached in Appendix 1. 
|
Legal / Legislative / Policy: The requirements of the Code of Code for Council Members and the 

Procedure for Investigating Complaints have been fulfilled.

Current Budget Allocation The cost of this investigation is approximately $12k and has been funded 
from the Corporate Governance budget.

Attachment

# Attachment Type

1 Code of Conduct - Councillor Kerry - Appendix 1 PDF File
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4 September 2018 
 
City of Marion 
PO Box 21  
Oaklands Park SA  5046 
 

  
 
 
 
Dear Kate, 
 
Investigation Report – Councillor Nick Kerry  
 
In accordance with the instruction of the City of Marion (“Council”), I attach the following report of my 
findings regarding the issues raised by  (on behalf of employee  about 
Councillor Nick Kerry. 
 
Instructions 
 
We were instructed to conduct an investigation and make factual findings as to whether certain events did or 
did not occur, as well as findings as to whether the behaviour by Cr Kerry constitutes bullying or otherwise 
inappropriate behaviour.  You also requested preliminary views in respect of whether there is a basis for the 
Council to take action against Cr Kerry in respect of any identified inappropriate behaviour.  The report is 
limited to these matters only.  We are not instructed to provide advice or recommendations in respect of 
specific outcomes nor options to assist the parties to resolve the matter. 
 
Legislative Framework 
 
Work Health and Safety 
 
The Work Health and Safety Act 2012 (SA) (“WHS Act”) provides an active requirement that a person 
conducting a business or undertaking (eg Council) and officers of the organisation (eg the CEO, senior 
management, and Elected Members) must ensure, so far as is reasonably practicable, the health and safety 
of workers which includes: 
 
 eliminating risks to health and safety; and 
 
 if it is not reasonably practicable to eliminate the risks, minimising those risks as far is as reasonably 

practicable. 
 
This obligation applies to the extent to which a person has the capacity to influence and control the matter.  
This also includes the provision and maintenance of a work environment without risks to health and safety of 
any workers.  ‘Workers’ (for the purpose of the WHS jurisdiction) includes but is not limited to Council 
employees, contractors, sub-contractors, and volunteers.  
 
Where the investigation concludes that there is potentially a hazard to the health and safety of any persons, 
the Council must take all reasonable steps to eliminate or minimise the risk. This may include taking steps to 
make sure that workers comply with their obligations to ensure that their actions or omissions do not 
adversely affect the health and safety of themselves or other persons. 
 
Once you have determined the outcome(s) to the investigation and taken such actions, you will need to 
confirm with any affected parties of the following:  
 
 the steps to be taken by the Council to deal with identified safety risks; 
 what individuals can do and who to contact in the event that there are reoccurrences; and 
 the support mechanisms available to workers. 
 
Stress  

Page 210

mailto:Kate.McKenzie@marion.sa.gov.au


 
 
In addition to the above risks to health and safety, the Council may be exposed to claims for stress from 
workers under the Return to Work Act 2014 (SA) (“RTW Act”).  Section 7 of the RTW Act states that a 
disability consisting of an illness or disorder of the mind (eg a stress claim) is compensable if and only if: 
 
 the employment was the significant contributing cause of the disability; and 
 
 the disability did not arise wholly or predominantly from reasonable administrative action taken in a 

reasonable manner by the employer in connection with the worker's employment. 
 
The test to satisfy a stress claim is relatively high (compared to a non-psychiatric injury) in that the worker 
needs to establish that employment was ‘the significant contributing cause’ and not ‘a significant contributing 
cause’ of the disability.  
 
Other Considerations 
 
In addition to the above, the alleged conduct should be assessed against the relevant obligations that apply 
to Elected Members. 
 
Our findings should be considered in the context of this legislative framework. 
 
If you have any further questions please do not hesitate to contact me. 
 
 
Yours sincerely, 
 
 
 
 
Ming-Lyn Hii 
Consultant 
 
Enclosure – Investigation Report 
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