CITY OF MARION
GENERAL COUNCIL MEETING
22 JULY 2014
Originating Officer:

Kate McKenzie, Manager Governance

Director:

Kathy Jarrett

Subject:

Ombudsman Full Investigation – Conflict of Interest

Report Reference:

GC220714R06

REPORT OBJECTIVES:
To inform the Council of the Ombudsman’s final report regarding former Councillor David
Speirs and whether he breached the conflict of interest provisions of the Local Government
Act and the Council Members Code of Conduct.

EXECUTIVE SUMMARY:
The role of the Ombudsman is to independently investigate complaints about government
and local government agencies. The powers of the Ombudsman are outlined in various acts
including the Ombudsman Act 1972 and the Local Government Act 1999.
In March 2014, the Ombudsman received a complaint about then Councillor Speirs and a
potential conflict of interest regarding the adoption of a master plan for Hallett Cove
Foreshore and his candidacy for the Liberal Party in the seat of Bright.
The Ombudsman has concluded his investigation into this matter and determined that former
Councillor Speirs breached the provisions of section 74(1) and (4) of the Local Government
Act and Clauses 3.13 of the Code of Conduct. Given that Council Speirs is no longer a
member of the Council, the Ombudsman made no recommendations for further action.
RECOMMENDATIONS (3)

DUE DATES

That:
July 2014
1.

Council note the report.

2.

That Council note the Local Government Association motion
carried at the April 2014 Ordinary General Meeting requesting
“that the Ordinary General Meeting ask the LGA to lobby the State
Government to amend the Local Government (Elections) Act 1999
to require any Mayor or Council Member is who is standing for
State or Federal elections, to take leave from Council from the
date the writs are issued until completion of the election.“

3.

That the confidentiality order pertaining to the Report
“Ombudsman Provision Report, GC270514F01” with the minutes
arising from the report be revoked.
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July 2014

July 2014

BACKGROUND
David Speirs was elected as a Council Member for the Coastal Ward in 2010. In August
2013, he declared on his ordinary return that he was running as the Liberal candidate for the
seat of Bright in the 2014 state election. The seat of Bright is partly located in the City of
Marion.
As part of his state election campaign, former Councillor Speirs committed to ‘revitalising
Hallett Cove foreshore’ and he publically announced that ‘a state Liberal Government (would)
partner with the City of Marion to deliver a $3.5 million upgrade (to the Hallett Cove
foreshore)”. He also publicly pledged $1.7 million on behalf of the Liberal party toward the
Hallett Cove foreshore upgrade.
At its meeting of 11 March 2014, Council considered a report regarding the endorsement of a
final master plan for Hallett Cove foreshore. Former Councillor Speirs seconded the motion
relating to this matter but left the room before the matter was voted on.
ANALYSIS:
The Ombudsman has investigated specifically, “whether Councillor Speirs was in breach of
the conflict of interest provision of the Local Government Act and whether he had an interest
within the meaning of section 73(1)”. That is, he would receive a benefit or suffer a detriment
of the type described in section 73(1).
The Ombudsman found that former Councillor Speirs had an ‘interest in the matter’ within the
meaning of section 73(1). Section 73(1) requires a council member to suffer or to have a
reasonable expectation of suffering a detriment or benefit if the matter were decided in a
particular manner.
In the view of the Ombudsman, it was reasonable to expect that the decision to endorse and
proceed with the master plan would benefit former Councillor Speirs’ campaign, as he had
promised to pledge funds to the foreshore development and the decision to not proceed with
the master plan could have lost him votes.
The Ombudsman determined that former Councillor Speirs breached the provisions of
section 74(1) and (4) of the Local Government Act and Clauses 3.13 of the Code of Conduct.
Given that Council Speirs is no longer a member of the Council, the Ombudsman made no
recommendations for further action.
The Ombudsman also made no comment or recommendation regarding Council systems or
processes for managing conflict of interests. On this basis, it is possible to assume Council’s
processes surrounding conflict of interest are reasonable.
A copy of the Ombudsman Final Report is attached in Appendix 1.
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Legal / Legislative
The role of the Ombudsman is to independently investigate complaints about government
and local government agencies. The powers of the Ombudsman are outlined in various acts
including the Ombudsman Act 1972 and the Local Government Act 1999.
The Ombudsman may conduct investigations to determine whether a government agency’s
process was reasonable and fair, and that a decision is not unreasonable or unlawful. If a
problem is detected, the Ombudsman may make recommendations to correct the problem.
Pursuant to part 3 of the Council Member Code of Conduct, a report from the Ombudsman
that finds a Council member has breached section 3 (misconduct), must be provided to a
public meeting of the Council. The Council must pass resolutions that give effect to any
recommendations received from the Ombudsman, within two ordinary meetings following the
receipt of these recommendations.
Throughout the duration of this matter, various legal advice has been obtained to ensure due
process has been followed and to ensure that Council had been appropriately advised. To
date, approximately $8,000 has been spent on this matter.
LGA Motion
The Ombudsman’s investigation is an opportunity to reform the rules for Elected Members
seeking higher office. At the April 2014 Ordinary General Meeting of the Local Government
Association, the meeting determined:
“that the Ordinary General Meeting ask the LGA to lobby the State Government to amend the
Local Government (Elections) Act 1999 to require any Mayor or Council Member is who is
standing for State or Federal elections, to take leave from Council from the date the writs are
issued until completion of the election.“
This will overcome any perception of a conflict of interest for an Elected Member who is
standing as a candidate at a State or Federal election. No status update has been received
regarding the progress of this motion.
Confidential Order
At its meeting of 27 May 2014, Council ordered that the Report ‘Ombudsman Provisional
Report, GC270514F01’ together with the relevant minutes be kept confidential until
December 2014 after which time the order was to be reviewed.
The confidential report ‘Ombudsman Provisional Report GC270514F01) directly relates to
the Final Ombudsman Report. As the final report is a public report, it is recommended that
the confidentiality order associated with the provisional report and minutes be revoked.
CONCLUSION:
The Ombudsman’s investigation has found former Cr Speirs breached the relevant
provisions of the Local Government Act and the Code of Conduct but recommends no further
action be taken as he is no longer a member of Council. The decision coincides with a
resolution to reform the Local Government (Elections) Act to remove any perception of a
conflict of interest.
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